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Legislative mmril

Tuesday, 12 May 1981

The DEPUTY PRESIDENT (the Hon. V. J.
Ferry) took the Chair at 4.30 p.m., and read
prayers.

PRESIDENT OF THE LEGISLATIVE
COUNCIL

Absence

THE DEPUTY PRESIDENT (the Hon. V. J.
Ferry): T wish 1o advise that the President will be
absent from the State for approximately two
months.

THE HON. I. G. MEDCALF (Mctropolitan—
Lcader of the House) [4.32 p.m.]: | seek leave of
the House 10 move two motions withoul notice
regarding the absence of the President.

Leave granted.

Lcave of Absence

THE HON. L. G. MEDCALF {Metropolitan—
Leader of the House) [4.33 p.m.]: | move, without
notice—

That leave of absence be granted to the
Hon. Clive Griffiths, President of the
Legislative Council for a period of two
months.

Question put and passed. )

Representation on Connmitices

THE HON. L. G. MEDCALF {Metropolitan—
Leader of the Housc) [4.34 p.m.]: | move, without
notice—

That during the absence of the President,
the Chairman of Committees be authorised
to represent the President on the following
Standing Committces—

The Library Committee
The House Committee
The Printing Committee.
Question put and passed.
QUESTIONS

Questions were 1aken at this stage.

STANDING ORDERS COMMITTEE:
REPORT

Leave to Present

THE HON. R. J. L. WILLIAMS (Mclro-
politan) [4.53 p.m.]: | seek leave to present the
report of the Standing Orders Commitice.

Lcave granted.

[COUNCIL]

Presentation
THE HON. R. J. L. WILLIAMS (Mectro-
politan) [4.54 p.m.]: | move—
That the report be received.
Question put and passed.
Printing and Consideration
THE HON. R. J. L. WILLIAMS (Mectro-
politan) [4.55 p.m.]: | move—

That the report be printed and its
consideration in Committee be made an
Order of the Day for the next sitting.

Question put and passed.
The report was 1abled (see paper No. 173).

GENERAL INSURANCE BROKERS AND
AGENTS BILL

Rcceipt and First Reading

Bill received from the Assembly; and, on
motion by the Hon. G. E. Masters (Minister for
Fisheries and Wildlife), read a lirst time.

Second Reading

THE HON. G. E. MASTERS (West—Minister
for Fisheries and Wildlife) [4.56 p.m.]: | move—

That the Bill be now read a second time.

The purposc of this Bill is to establish an
insurance brokers licensing board to control
licensing of insurance brokers and registration of
agents engaged in gencral insurance business.

The necd for legislation has been established
following many complaints to the Government
early last year and subsequent invesiigations
which were conducted by a working party
comprising—

the Commissioner for Consumer Affairs;

the General Manager, Siate Government
Insurance Office;

and representatives of—

the Insurance Council of Australia Lid.;
the Life Insurance Federation of
Australia; and

the Insurance
Australia.

Brokers Council of

The working party’s terms ol reference were—

to investigate and report upon the rcasons
for the recent failures of insurance brokers in
Western Australia;

10 investigate the possibility of further

failures occurring and to recommend
measures, il any, which could be taken
immediately to protect consumers and

insurers; and
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to investigate and report upon ihe
desirability for the control of the operation of
insurance brokers and the form it should
lake.

In July 1980 the working party reported 10 the
Government outlining the main reasons for broker
failures as being—
lack of relevant insurance and/or business
expericnce on the part of the principals:
inept management.
insufficient working capital;
poor credit management by broking lirms.
particularly the failure to maintain adeguate

collection procedures for payments duc from
clients; and

poor credit management by insurcrs.

Some insurance companies and underwriters
allowed broking firms very long credit terms and
follow-up action, and failure to insist on remission
of premium paymenls wias, in some cascs,
extremely lax.

As a rvesult of that report. and gencral public
disquict  about  continuing  failures, the
Government announced in August last year iis
intention to recommend legislation 0 control
insurance brokers and agents.

Since that date, the Government has examined
numerous  submissions  {rom  the  insurance
indusiry and the report of the Commonwealth
Law Reform Commission on insurance agents
and brokers.

This Bill proposes 10 establish an insurance
brokers licensing board comprising four members;
that is, two independent of the insurance industry,
one 10 represent  the Insurance Council of
Australia Ltd.. and one licensed insurance broker
clected by fellow brokers. The initial appointment
of the broker member will be on the nomination
of the Minister.

Brokers engaged in general insurance business,
other than life insurance business, will need 10 be
licensed under the provisions of the Bill. The
penaliy for carrying on business as an unlicensed
broker will be $10 000.

Under the proposed law, the board may grant a
licence il it is satisfied that a broker is—
a person of good character and repute and is
fit to hold a licence;

a qualified person;

a person who has sufficient material and
financial resources available to him 1o enable
him to carry on business as an insurance
broker; and

insured in comphance with the Act.
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“Qualified person™ means a person who has such
qualification by way of experience or otherwise as
is prescribed, or if no qualification is prescribed,
such qualification by way of experience or
otherwise as is approved,

Initially, no academic qualificatien will be
prescribed. Generally. it would be expected thm
the board would expect an applicant to have a
lcast some years’ experience as a broker or in the
gencral insurance broking industry.

The Bill provides that brokers must maintain
insurance policics for professional indemnity and
fidelity cover to the value of at least $100000 in
cach category. Provision is made for the sum of
$100 000 to be increased overall by proclamation,
or varied by the board in individual cascs.

Provision exists for firms and bodies corporate
10 be licensed so long as the person in bona fide
control of the firm or body corporate is a qualificd
person within the meaning of the Bill.

Agents engaged in general insurance business
will need 1o be registered with the board.

The definition of “insurance broker” is—

a person whosc business. either alone or as
part of or in connection with any other
business, is to act, for or in expectation of
gain, as an agent for insureds or intending
insureds in the transaction of general
insurance business; or an insurance agent
who is a party to agency agrcements with
four or more insurcrs.

h should be understood that the essential
difference between a broker and an agent is that a
broker acts on bechall of and as the agent for
people sccking insurance, whereas an agent is the
agent of the insurance company or insurance
companies which he represents.

It was considered by the working party that the
great majority of agents operating in the general
insurance field would be able to obtain a
sufficient variety of markets for clients for all
classes of general insurance business, with access
to only three insurance companics. Those agents
will remain cxempted from the requirements of
licensing under the proposed legislation. and will
be required only 1o register with the board.

An agent acting for four or more insurers will,
under the legislation, be required to obtain a
licence under the Act. However, in response to a
number of submissions received since the
introduction of the Bill into the Legislative
Assembly, the Government has determined that
the insurance brokers’ licensing board, when
constiluted, should be given discretionary power
to excepl certain agents with four or more agency
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agrecements from the meaning of “insurance
broker™.

An amendment o the Bill, introduced by the
Chicl Sccretary at the Commitiee stage, provides
that the board may grant an agent, with four or
more agency agreements, cxception from the
meaning of insurance broker if it is satisfied
that—

he is bona fide an insurance agent and has
not assumed the character of an insurance
broker;

cach agency agreement 10 which he is a party
is in writing, is properly execcuted, and
authorises him to collect premivms;

he is able to issue cach insurer's premium
receipts and other documentaltion; and

he is not a party 10 agency agreements with
more than 10 insurers.

This amendment will exempt the genuine multi-
agent  who operates under  writien  agency
agrecments with insurance companies, collects
money in the insurance companies’ names, and
has no access 10 the use of thosce lunds, from the
financial provisions of the Bill relating to brokers.

The Bill provides a right of appeal 1o the
District Courl against decisions of the board,
particularly in relation to rcfusals, cancellations,
or suspensions of licences and in rclation to
cxceptions. Provision is made which will enable
the board 10 determine, in the evemt of
termination, cancellation, or suspension ol a
licence, the manner in which the business may be
wound up. The intention of this provision is o
safeguard the inicrests of the insured party. The
boird would advise the insured party of a broker's
failure and suggest alternative arrangements. The
broker will be prohibited from underiaking
further insurance business in those circumstances,
with a penalty of $10 000 for non-comphance,

Brokers will be subject 10 annual licensing, and
agents to tricnnial registration. Insurers will be
required 10 submit 10 the board annually delails
of any new agency agreemenis entered into.

Lifc insurance business has been excluded from
the Bill deliberately. The majority of life
insurance business is writicn by the larger mutual
offices operating on a sole-agency basis. Life
insurance protection docs not normally commence
until all documentation is completed and the
premium has been paid to the company. There is
a limiled credit risk; and 1this field is controlled
adequately by the Life Insurance Commissioncr
under the Commonwealth Life Insurance Act.

Brokers will be required (o maintain  an
insurance broking accouni with a bank; and the
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Bill defines the specific purpose lor which Lhe
account may be used. Brokers will be required to
pay 1o the credit of the account all moneys,
including brokerage, received by them through
any source relaling Lo insurance transactions, and
10 submit annual audited statements of their
insurance broking account lo the board when
applying lor renewal of a licence. Withdrawals
from thc insurance broking account will be for
purposes specified in the Bill, including short-
term investments, brokerage, and fecs.

Short-term investment is defined in the Bill by
reference to the Trustees Act 1962, confining
such investments 10 banks, building societies, the
short-term moncy market approved by the
Reserve Bank, and common trust funds of trusiec
corporations. Provision exists for other methods of
investment 1o be prescribed if considered
necessary. However, il is considered that the
ields of investment specified in the Bill would
account for approximately 90 per cent of current
investments by reputable brokers.

A broker will be required to pay into the
insurance broking account the differcnce between
the amount invesied and the amount rcalised in
cases of investment losses. This aclion must be
taken before any withdrawals may be made from
capital or income surpluses which have been
received.

The Government considers that legislative
control of gencral insurance brokers and agents is
essential, particularly when related to the number
of recent (ailures of brokers in this State.

1 commend the Bill 1o the House.

Debate adjourned, on motion by the Hon. J. M.
Brown.

TRANSPORT AMENDMENT BILL
Sccond Reading

THE HON. D. J. WORDSWORTH (South—
Minister for Lands) [5.05 p.m.]: | move—

That the Bill be now read a second time.

Members are reminded that, when introducing
amending legislation to this Act in 1979 and
again last year, | foreshadowed further changes
which would undoubtedly become necessary from
lime to ltime as progressive implementation of the
Government’s fand [reight policy took place.

Despite the forward planning associated with
the new transport policy, it is possible enly in the
light of experience 1o determine what legislative
refinements are needed (o ensure the orderly
progress from a system of regulated road
transport 1o a system wherecby the users
determined Lheir choice of the transport mode. As
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a result of the experience being gained, it is
becoming readily apparent that there are some
omissions and certain weaknesses in some of the
provisions of the present Act which are working
against the implementation procedures. This leads
10 the amendments currently before the House.

The first of these relales 10 defects in the
cxisting Act whereby in respect of the issue of a
licence for 1the transport of goods on a semitrailer,
it is the load-bearing portion only of ithe
combination—that is 1o say, the semitrailer
itself—which is deemed to be operating and
licensed under the Act. The forward section of the
trailer—that is, the prime mover—docs nol
require licensing. Because of this omission it is
possible for a group of flarmers to buy a
semitrailer and usc the [armers’ exemption
provisions of the Act to hire a haulage
contractor’s prime mover Lo haul the trailer. The
whole purpose of the licensing system is to ensure
that a measure of control over the movement of
vehicles exists; and if the practice 1o which | have
referred is allowed 1o continue and escalate, it
could jeopardise seriously the new policy which
secks Lo cncourage the transport of bulk traffics
by Westrail.

The amendment will define the prime mover as
part of the operating vehicle and will have the
effect of requiring the prime mover (o be licensed
in the same manner as the tratler. However, a
farmer will still qualify for the [armers’
cxemption for his own prime mover, but he will
not be able Lo contract with a professional carrier
for the haulage of his own trailer.

In addition o the foregoing, difficulties are
being experienced with those sections of the Act
which lay down 1the criteria which the
Commissioner of Transport is obliged to consider
beforc granting or refusing a licence in respect of
the operation of a commercial goods vchicle, an
omnibus, and an aircrafi.

Last year the long tite of the Act was amended
to include the passage—

for the progressive removal of measures
which hinder the efficient and sale transport
of goods.

This objective, or course, is incompatible with
licensing criterta which direct the Commissioner
of Transport to underiake certain procedures
when considering applications for licences. 1 is
considered essential that the commissioner be
given some [exibility of action in order that he
might implement  State Government  policy
objectives in this arca. The proposed amendment
will give the Commissioner of Transport
discretionary powers as 10 which of the criteria
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specified in the Act he should 1ake into account
when cansidering an application for a licence.

A further amendmemt, which is outside the
scope of the land lreight transport policy, relates
10 the distribution of surplus lunds from the
Transport Commission Fund. At present, the Act
provides for a rather complicated method of
distribution 1o statutory authorities. It is now
proposed that the commissioner, after meeting Lhe
cost of various transport subsidies currently met
from Treasury funds, may distribute any surplus
moneys held to the credit of the Transport
Commission Fund at the end of the linancial year
10 the Main Roads Trust Account under the Main
Roads Act. In the light of the current
responsibilities of the Main Roads Department to
distribute 10 local authorities funds for the
provision and maintenance of roads, it is
considered more appropriate that surplus moneys
available from the Transport Commission Fund
be allocated for use by that depariment.

[ commend the Bili to the House.

THE HON. F. E. McKENZIE (East
Metropolitan) [5.10 p.m.]: The Opposition
supports the amendments in this Bill.

The first amendment, which is the one moslt
likely 10 creale controversy, requires the operator
ol a prime mover and trailer to be roped in for the
purpose of granting a licence. As the Minister
explained in his second reading speech, there was
a requirement only in respect of the trailer. 1t was
possible for a group of farmers to buy a
semitrailer and to hire a contraclor with a prime
mover 1o convey bulk traffics—grain, in
particular—to the coasl, operaling under the
exemption pravisions of the Act applying lo
farmers.

As 1 has explained on a number of occasions,
the Government intends to regulate bulk traffic to
rail. That is a very sensible move. | am sure all
members would agree, because bulk traffic is the
heavy traffic. It is essential that we move as much
heavy traffic off the roads and onto rail as
possible. Bulk tralfic can be handled more
efficiently on rail; and it should be handled more
cheaply.

The people in country areas are probably aware
of the damage that heavy rigs do to the State’s
road system. It is essential that the bulk traffics
be on rail where they can be handled more
effectively, with less damage to the roads. That is
particularly important at this time, as we note
that the allocation of road funds from the
Commonwealth is being reduced in real terms on
cach occasion the Government secks them. In
regulating that this heavier traffic be transported
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by rail, the Government is supporied by the
Opposition.

Some of the farmers—and there would not be
many of them-—use the mcthod outlined by the
Minister in his second rcading speech. Always a
few people will operate outside the spirit of an
Act: and amendments have 10 cnsure that the
interests ol the community are protected.

Since I am latking about community interests, |
should mention the damage caused by heavy
vehicles (o the - roads. That applics particularly in
respect of grain hawlage, There is also the outlay
by Co-operative Bulk Handling in respect of the
faciliies that it provides for the [farming
community in the way of receival bins which are
constructed 1o receive the grain. [T the farmers
choose Lo cnter inlo arrangements 10 bypass the
lacilitics provided for them, they are doing a
disservice to the rest of the larmers within a
particular arca, for whom CBH has provided a
grain receival and storage bin. They cart wo the
nearest port; and this affects the viability of
providing receival bins for grain. Not only arc the
railways alfecled; but Co-operative  Bulk
Handling also is affected when large amounts of
bulk traffic are taken away from the intended
arca. We support the tightening of the regulations
in respect of this matter.

Concerning the amendments Lo sections 36 and
45 of the Act, relating to the criteria for the
granting of road licences and aircraft licenccs, we
have no argument. They allow the Commissioner
of Transport some {lexibility in his operations. We
supporl the changes being made to those sections.

The Minal amendment is o section 62, which
deals with the distribution of surpluses {rom the
Transport Commission Fund. Previously, there
was a ralther complicated method of distribution
to statutory authoritiecs. The amendment
simplifies that procedure by ensuring that any
surpluses from the Transport Commission Fund
arc paid to the Main Roads Department Trust
Fund. That obviates the necessity to distribute
them to 2 number of statutory authoritics; and we
have no argument with that.

The Opposition supports the Bill.
Question put and passed.

Bill read a second time.

In Committee, ctc.

Bill passed through Commitice without debate,
reported without amendment, and the report
adopied.

[COUNCIL)

Third Recading
Bill read a third time, on motion by the Hon.
D. ). Wordsworth (Minister for Lands), and
passed.

INDUSTRIAL ARBITRATION
AMENDMENT BILL

Second Reading

Debatc resumed from 5 May.

THE HON. D. K. DANS (South Meciro-
politan—Leader of the Opposition) [5.17 p.m.]:
The Opposition is opposed 10 this legislation.
What we have before us is legislation to amend
section 96{1) of thc Industrial Arbitration Act.
The Government is taking this action against the
Prison Officers’ Union because it could not get its
own way in the State Indusirial Commission.

I say at the outsetl that this Bill should become
a blue print showing how a Goavernment should
not operate in industrial relations. Perhaps in the
fullness of Llime it may become a standard text.

The Government intends o amend the *Act Lo
make il clear that a person regarded as an officer
under or within the meaning of the Public Scrvice
Act is a Government officer. At present the Act
states—

... who was eligible to become a member
of the association.
1 believe that refers 1w the Civil Service
Association, and [ will come back (o that point
later.

It is important we consider the cvents that led
to the introduction of this legislation imto the
Parliament. I  supposc  under  normal
circumstances [ would laud the fact the
Government is making it easier for people to
become Government officers and join the Civil
Service Association, because history records that
the Government has made it most difficult for
peaple in certain sections of the Government
service (o abtain Lhis coverage or status.

It used to be a reasonable and respectable
status until only just rccently when the civil
servants or public servants—give them any name
on¢ likes—became the chopping block for both
the State and Federal Governments.

Whichever way members vole—I am f{airly
surc how most members will vole—most honest
people will say “Goodness gracious, how can we
ever accept the rift in our community when a
Government stoops 1o this level?” It has stooped
to this level on this occasion and others; that is a
glaring example of this Government’s autitude.

The dispute which led o this legislation flared
at Fremantle Prison on 13 August 1979 over
prisoners using cardboard containers to move
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personal ¢ffects around the prison. Prison officers
requested the containers be withdrawn as they
posed a sccurity threat. The containers could not
be scarched properly, and immediately prior to
the dispute contraband had been found in various
scctions of the prison. No doubt there will be
some rebuttal of those comments, but il one
considers whai has happened at Canning Vale in
the last couple of days despite the advice of the
prison officers which was not adopled, one realises
that fair-minded pcople probably will say that
what T have siated is correct.

On Tuesday. 14 August, a conference between
the partics failed 10 resolve the dispuie. The
department acknowledged the boxes posed a
security threal, but was not prepared to authorise
their removal for fear it would cause unduc
tension in the prison. Union members werc not
prepared 10 continue working under what they
considered unsafe working conditions. Later that
day they removed all the cardboard boxes from
the prison. The principal officer who supervised
the removal of the boxes was charged under
prison regulations. Presumably he was charged
for Lryng to protect other prison officers within
the prison. | say that quite sincerely because | am
not onc of those people who belicves that all
prisoners, particularly in Fremantle Prison, should
not be there. Some very dangerous, brutal, and
callous people are incarcerated in Fremantle
Prison.

The Hon. R. Hetherington: That is true.

The Hon. D. K. DANS: On Wednesday, 15
August, the department ordered a  principal
officer to distribute plastic containers to prisoners
throughout the prison. The principal officer
rcfused and was charged with refusing a lawful
command under the prison regulations. Two ather
officers were given the same order and,
subsequently, charged. A meceting of prison
officers was held at 8.00a.m. on Thursday, i6
Aupgusi, 1o discuss what action should be 1aken as
a resubt of the principal officers” being charged.
During the course of thar meeting certain officers
left on duty as part of a skeleton siwalf were
rclicved of their positions by administrative
officers.

Upon making inguiries it was ascertained
officers had been locked out of the prison. |
emphasise that officers had been locked out.
Some wwo hours aficr the lockout a flurther
meeting  of officers took place just inside
Fremantle Prison. Officers werce allowed into the
first section of the prison. but not permitted keys.

At the meeting held the Director of the
Department  of Corrcctions  {Mr  Kidston)
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informed the officers that the Government had
made a decision to transfer principal officers Lo
the Public Service. That was two days after the
original problem arose. [ venture to say that if the
principal officers had made represcntalions Lo be
members of the Civil Service Associntion and
obtain such conditions applying prior to that dale,
their requests would have been flatly refused. Not
only would | suy that. bul also mosi informed
people in this arcna would agree with me.

On  Friday, 17 August, the dispute over
containers virtually came 10 an end when officers
agreed 1o distribule plastic bags 10 prisoners. The
officers retreated from their original position afier
the administration had manocuvred officers into a
position of issuing some form of conlainer or
facing a riot amongst the prisoners.

Later that day all principal officers were
informed they had been transferred to the employ
of the Public Service and were eligible to become
members of the Civil Service Association. Quite
arbitrarily—they belonged 10 the Prison Officers’
Union—they were told they had been transferred
to the Public Service and could become members
of the Civil Service Association. | will come back
to that point in a moment.

1 do not know anywherc in the field of union-
management relations, industrial relations, or
human relations, give it any name. that action of
this nature has occurred—ever. In other words,
there was no conscious or rcal effort Lo resolve the
dispute that had arisen over an incident in
Fremantle Prison.

The flollowing weck the union took out a
prerogative writ against the Chicf Secreiary
claiming that employees could not be transferred
to another employer without their consent. | do
not think anyonc in this place would disagree with
that principle. Prior 10 the writ being heard in the
Supreme Court the original letter of appointment
10 the Public Service was withdrawn and principal
officers were invited 10 apply for positions of
*chief officer”. So. we had the Chicf Secretary
with his wand producing the good fairy. The
Government was finished with principal officers
and instituted the new catcgory of chief officers.
They werc tald they could apply for positions in
the Public Service. Principal officers were not
forced to be chief officers although the
department said it could not guarantee they
would not be demoted or dismissed il they did not
apply. That was a childish attitude to take. It was
like holding a gun at a person’s ear and saying
“We are not Torcing you 10 do that, but il you
don’L you may nol be here next week. It is in your
best interests 1o move over.”
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Finally, principal officers were informed that
unless they accepted the positions of chief officers
within 24 hours the positions would be adveriised
throughout the service and may notl be given to
the incumbent principal officers. They did not
have one threat; they had 1wo. Needless 1o say,
the mafority of principal officers accepted the
chief officer positions. | do not criticise them for
that; it was a perfecily normal human rcaction.
Those people had worked with the Department of
Corrections for some time and almost overnight
were 10 be thrown out. Most of them were carcer
officers; they had no alternative but to accept the
directive.

Some principal officers refused 10 be
bludgeoncd into accepting chicl officer positions
and, as a result, conferences were held between
the parties and later before a commissioner of the
State Indusirial Commission it was agreed that
principal officers who at that siage had not
clected to become chiel officers shouid not be
required to make a decision until the commission
had considered the dispute.

tt would seem to me that in the (irst instance if
the Government or the Chicf Sccretary felt so hot
aboul this issue, he could have taken it to the
commission long before rather than threaten and
bludgeon the officers. A betier position to have
adopted would have been 10 negotiate with the
union.

Following the dispule numerous conlercnces
were held before the commission. In  those
conferences the union sought to arguc it was not
the province of any cmployer, including the
Government, (o dictate to which union a group of
cmployees should belong. The upion argued the
commission had been cstablished to prevent and
scttle industrial disputes, and onc of the matters
falling under its discretion was the question of
constitlutional and industrial coverage.

it is quite an interesting situation. From day to
day Staie unions make applications to belong to
the Federal bodies representing their members
and to get out of the clutches of the Western
Australian State Industrial Commission.

The applications have becn opposed heartily by
cmployers and the Government on a number of
occasions when therc have been disputes and
demarcation disputes aboutl some unions claiming
members from other unions. | do not want to
remind members  of  the attitude of the
Government frecly expressed on those occasions,
but this is a completely different attitude to that
stated previously by the Government on this very
timportant issue.

[COUNCIL]

The Public Service advocales, representing the
Government, advocated the right of the
Government to creale positions under the Public
Service Act and remove others [rom ministerial
control. After nearly three days in conference it
was agreed the commission should have the
opportunity to recommend whether principal
officers should remain as principal officers under
minislerial employment or as chiel officers in the
Public Service.

The Public Service advocates indicated that the
Government would place argument before the
commission, but would not necessarily be bound
by any recommendations the commission might
make. It was agreed that as a vehicle for testing
the argument the Government would apply to
deletc the classification of principal officer from
the award.

Already the Government is saying thai it will
go along to the umpire—it does not mind
that—but if it docs not like the decision, it will
not be bound by it. I can well imagine the
situation if any union official or advocale was to
stand up and publicly make that comment. | can
imagine the broadside he would get here, and
from the Press. It is not a bad situation 10 have.
The Government is saying “We will go along; we
may win, and il so we will be happy. However, if
we lose, perhaps we will not accept it™.

A great principle is involved here and | am
suggesting to the Chamber that it goes well
beyond this particular disputc which, for ali
intents and purposes, is now over because of the
action of the Government. However. it will not be
forgotien, and that is one of the aspects we
somelimes overlook. As in any other walk of life
or endeavour, for every action there is a reaction,
and (hat reaction will be felt not only in the
Prison Officers’ Union, but over the whole
spectrum  of industrial relations in Western
Australia. It is a situation which never should
have occurred, given the proper handling.

I must continue my resume, because il is
important that it is incorporated in Hansard. An
application was duly made to the Chiel Secretary
to delete the principal officer classification from
the award, Unfortunately, due to the Industrial
Appeal Court dccision in the academic staif’s
case, the commission was stripped of its
jurisdiction—I do not want to go back on thai,
because all members are aware of that
jurisdiction—to rcgister and enterlain
applications of, or relating to service unions.
Although the Government promised, and did
finally introduce, amending legislation to rectify
the appeal court decision, it refused (o go ahead
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with the
amended.

On 27 March 1980, the apptication finally
came on for hearing before the then Senior
Commissioner Kelly. The Public Service Board
representing  the  Minister  indicated  the
department  had  given  consideration 1o
transferring principal officers over 10 the Public
Service well before the August 1979 dispute.

That might well be so, but if it did have that in
mind, it kept it well hidden, because | can find no
record of it and know of no-one who had any
knowledge of it. I believe that il the idea came up
some time in the last couple of years to transfer
them over to the CSA for a number of reasons
then it could have received favourable
consideration.

It could be done in an aimosphere of industrial
calm where some logic would have prevailed.
However, 1 am not disputing it, but | certainly
cannol find any public announcement in respect
of this particular issue.

If 1he department favoured this idea, it had not
acted upon it until the dispute arose. Essentially
the argument put to the commission was that the
Government, not the commission, had power to
create positions under the Public Service Act and
remove  like  positions  [rom  ministerial
cmployment. The Government advocated that as
this was legally permissible, the commission
should not become involved. The Government also
indicaied that it was prepared 1o argue that chief
officers were “Government officers”, as defined in
the Industrial Arbitration Act.

The union  rebutted the  Government’s
submission by maintaining it was the province of
the commission to determine the organisation to
cover any group of workers. It was not for the
employer. The union called evidence and clearly
demonstrated that the position of chief officer was
really the position of principal officer under
another name.

application until the legislation was

I do not think you necd 10 be any great
advocale to adequately demonstrate and prove
that.

Some weeks after the hearing concluded the
senior commissioner asked both parties to make
further submissions to him on the question of
whether chicf officers were Government officers.
The parties appeared before him on 27 May 1980,
and made submissions on that point.

On 11 July 1980—by now the time is passing
rapidly—thc then senior commissioner handed
down a lengthy decision in which he concluded
that chief officers were Government officers. The
senior commissioner made no decision or
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recommendation on whether the chief officer or
principal officer position should continue. He did
however, rcfuse 10 deleie the classification of
principal officer from the gaol officers” award.

On 22 September 1980. the union filed an
application lor an award to cover chief officers.
The board filed its answers on 14 Octlober 1980.
On 16 Oclober the union contacied the board 1o
inguire whether the board had any objcctions to
an award issuing for chief officers. The advocate
reccived the call. and indicated that he would
check the position with his superior officers and
advisc the union in duc course. When no answer
was reccived from the board, lurther inquirics
were made, but toe no avail. Afller recciving
continual inquiries the board finally agreed 1o
arrange a conference to discuss the application.
That conference took place ai the beard’s offices
on Monday, 10 November. Each clause of the
award was examined in detail by the parties.

Following the conference the union sought
some indication from the beard as Lo when an
answer might be received. On each accasion the
union inquired some feeble excuse was given as to
why an answer had not been forthcoming.

This is one of the old push-me-pull-me ¢xercises
which somectimes take place in industrial
relations, particularly when unions are trying to
reach a scttlement. This activily does not hit the
Press, but it is well known and cxtends and
extends until, in many cases, another dispute
situation is reached.

Siill nothing came forward. After waiting just a
little over two months for a reply, the union wrote
to the board on 14 January—now we have
reached 1981—indicating that unless an answer
was received within 14 days ol that date, the
union would be applying 1o the commissian 10
request the application be called on for hearing.

On 28 January, a hand-delivered letier from
the board indicated that the application would be
opposed on jurisdictional grounds. That was the
first indication the union had received that the
application would be opposed on such grounds.

On being advised by the board of its intention,
the vnion requested the commission sct a dale of
hearing as soon as practicable. Once a dale of
hearing had been set, the board advised the union
of its intention Lo argue that the jurisdictional
qucstions should be referred to the full bench.

The application came on for hearing before the
then senior commissioner on 3 March [981.
Counsel representing the Government. indicated
the employer was committed to making chicf
officers Government officers. He indicated the
Government  believed  chiel  officers  were
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Government officers under the existing legislation
and wished the Government’s view 10 be tested by
the full beach. The commission was urged 10 refer
two questions to the full bench for consideration,
those guestions relating to the interpretation of
section 96 and a section of the CSA’s rules.

| will pausc there because events moved fairly
rapidly and now we have this legislation before
Parliament. This should give members a fairly
clear thumb-nail sketch of the present situation.

1 have been told via the grapevine that the
Government did not stop there. It is in the process
of standing over the Civil Service Association,
indicating that it does noi want any funny
business (rom the association. It is indicating that
il the CSA refuses to accept these people as
members, its monopoly of membership of people
who arec employed within the Civil Service will be
removed.,

I notice that the Minister is making some notes.
No doubt in 2 moment he will be on his feet
saying “That is not true”. ! have no way 1o prove
what | have said, but the big stick has been used,
and used effectively.

I do not want to go into the situation under
which the CSA covers members. | will indicate
bricfly the end resuit.

By amending the legislation the Government
has cffectively overruled a  decision of the
commission—ijust like that. The independence ol
the commission is threatened, as clearly cach time
the commission makes a decision not compatible
with Government thinking, legisiation will be
changed or introduced 1o nullify and contral the
commission 1o make it little more than a
Government agency.

We have seen Lhis happen before. Then the
Government beliy-aches when unions go outside
the commission and take direct action,

The Government has made an  absolule
mockery of the dispule-sctiling procedure
cnvisaged in the Industrial Arbitration Act; it has
deliberately [rustrated proccedings before the
commission. The Government should know that
frustrating the smooth settlement of industrial
matlers is not conducive 10 good industrial
relations.

This Government makes the mistake all the
time, It believes that by solving the problem this
way it has solved all matters. It docs not realise
that in croding the power of the commission, il is
making it much casicr for unions afso to thumb
their noscs al the commission, as well they should.
What is the good of unions going lo Lhe
commission and obtaining a dccision if the
Government comes back to Parliament almost
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immediately and destroys any decision the
commission has madec or is likely 10 make? [s that
conducive 1o good indusirial relations? 1 say il is
not.

The Hon. Peter Dowding: This Government
docs it all the time. Lt is disgraceful.

The Hon. D. K. DANS: The Gavernment has
made a mockery ol the commission by using the
provisions contained in the Act and regulations 1o
stifle a resolution of the dispute. Of course it has.
Also it is showing a contemptuous attitude
towards the commission by overruling ils decision.
What is the good of the unions going to the
commission on this or any other matter? It inviles
the usc of industrial muscle, wherever it can be
applicd.

let us po back to the intention of the
commission; and this sometimes is not understood
by members of the Government. The purposc of
the commission involves ane desire, and one desire
only; that is, the prevention and sctilement of
industrial disputes, The Government's intention is
10 implement Governmenl policy by coersion or
manocuvre, simply (o prevent any scttlement of
industrial  disputes.  However, when  the
commission reaches a deciston, whichever way it
goes, the Government should not interfere, by
way of legislation, to nullify that decision: and |
repeat that that policy should apply, no matter
what the decision.

The arrogance with which the Government acts
has been highlighted by this dispute. To ensurc ils
own way, the Government (hreatened principal
officers with dismissal unless they became chiel
afficers in the Public Service.

1 wish o refer to another little incident. It is
almost laughable, considering some of the
utterances the Government has been making in
respect of the question of State finances, the need
to tighten our belts, and the necd to be more
judicious in the use of the people’s money.

As an inducement 1o principal officers to joip
the Public Service, they have been offered
additional annual leave, a shorter working weck,
an additional {four public helidays per annum. and
additional wages.

Given the Government's track record with
cmployment conditions, it is rather amazing it
would create a new standard of annual leave of
five weeks for Mond: -to-Friday workers and six
weeks for shift workess. That is the annual leave
provided for chiel officers. Now that the
Government  has  volumarily offered  these
conditions 10 some prison officers, il will no doubt
castigate other officers for seeking the same
canditions, if Lthey do.
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Here we have the blueprint concerning how not
o conduct industrial relations! The Government
has tried every card in the pack. It has tried 1o
cocrce, to bludgeon—in fact, in any way at
all—o upsel the decisions of ihe Industrial
Commission. Last but not least, it has tried o
bribe the principal officers.

I wonder what the reaction of the Chief
Sccretary would have been to the particular
people of whom we are speaking, if Lhey had
remained in the Prison Officers’ Union and
submitted a log of claims asking for those very
conditions. Here the Government wants 10 give
them these conditions without any fight or ussle
whatever.

Is that not a glaring example of duplicity and a
failure to understand what ife is all aboul? 1
would like to refer members Lo the article | found
in yesterday’s Press. [ would like to quote from
page 4 of The West Australian of 11 May, and )
would like members to think for a moment about
the headline “Hasscll: Leave could mean cuts™.
The article commences—

The proposed amenities block for prison
officers a1 the new Canning Vale prison
complex might have 10 face cuts if prison
officers decided to accept an extra week’s
leave, the Chiel Sccretary, Mr Hassell,
warned yesterday.

That is the extra week’s lcave the Chiel Secretary
is jusl giving away to some officers! The Chief
Secretary is saying | am the omega; | will tell
you what is good lor you™. To continue—

Other  prison  development programmes
could also be in jeopardy if the officers
accepled an extra week’s leave awarded by
the Industrial Commission last month, Mr
Hassell said.

He  urged

responsibly—

Incidentally, he might have set a better example
himself, might he not? The article continues—

—and to give up the leave, which could
cost the Government more than $530,000.

Mr Hassell said thal although about 35
additional prison officers would be needed to
cover the extra week’s Icave there was no
possibility of employing more officers.

He said: *“The economies will be made in

other arcas Lo the overall detciment of the
_  prison service and prison officers.

“*The extra annual leave claim is only onc
of many quite extensive, far-recaching and
costly wages and condilions claims applied
for and granied by the commission.

{56)

prison officers to act
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“The Prison Officers’ Union would be
wise, in the interesis of its members, to
withdraw this leave.”

Mr Hassell said that if the extra leave was
not put aside the Government would have to
look again at the building and development
programme and at the number of prison
oflficers recruited.

He said: “There must inevitably be some
slowing down of these programmes and
probably some economies made in other
areas.

“There is the Canning Vale complex being
developed at presemt with work on the
medium-security section.

The Hon. F. E. McKenzie: Is that the same
Minister who needed more members  of
Parliament?

The Hon. D. K. DANS: How can members of
the Government reconcile themselves to that
statement? Here is the Chief Secretary asking the
members of the unian, to whom he has just done
all the things [ have recited, to give him some co-
operation. He has taken members out of their
union forcibly, and without any application from
any source whatever, granted them an extra
week’s leave plus other conditions. How naive is
this Minister? These afficers, who were doing the
same job less than 12 months ago at a certain
level of leave, simply by the change of their title
and the enactment of this legislation before the
Parliament, will get, not only an extra week’s
leave, but also other favourable conditions.

Simply by changing the designation of Lhese
officers, the Chiefl Secretary is granting them
conditions that he will not grant te the men
working alongside them befare last August when
this dispule erupted.

We hear so often from the Government the
statements “'Let us get together; let us solve the
problems of industrial relations; let us 1alk”, but
that is all so much hogwash. We hear the Premier
say this almost daily, and then he tells us that
most unians are very good; it is only the militant
unions that cause the trouble. Once it used to be
the Communist unions or the left-wing unions
which caused the trouble, but now it is the
militant unions.

The Hon. R. Hetherington: It is the ones that
don’t agree with the Government!

The Hon. D. K. DANS: That is quite right.
No-one could suggest to me that the Prison
Qfficers’ Union, which has been around for a very
long time, is a militant left-wing union. Can
anyone argue that it is not the responsibility of



1762

the union officials to protect the working
conditions and the remuncration of its members?

We could take the matier even further in
relation to the Prison Officers’ Union and say it is
working also to prolect its members’ lives and 1o
help prevent unnecessary injury. That is all the
union did, and yet consider the Government's
reactlion.

The Government forced a group of workers oul
ol one union and it stood over another union Lo
accept them. As a Minal inducement, it gave the
workers a se¢t of conditions that they never had
before for doing the same job. When the union to
which they belonged originally applied 1o the
Industrial Commission for the same set of
conditions, and when that same set of conditions
was granted by the commission, the Minister told
the workers Do not take this exira week’s leave.
We are asking for your co-operation.” The
Industrial Commission is the umpire set up by the
State Government to conciliate and mediate when
an industrial dispute arises, but then the State
Government tells the workers not 1o accept the
decision of the commission.

I have not checked out the log of claims with
the Prison Officers’ Union, but | understand that
the claims may include the conditions that were
forced on the new chief officers! How can we
belicve that a Government which takes such
action is sincere? How can we belicve thal the
statement atiributed to the Chief Secretary in
yesierday’s Press is to be taken seriously?

What the Government is saying is “There arc
to be no more dccisions of the Industrial
Commission unless we agree with them. If we do
not agree with a dccision, we will introduce
legislation into the Parliament to ensure that we
prune effectively the power of the commission.”

Federally and in other places an altempt has
been made to destroy the concept of 2 minimum
wage, and atl the same lime to set in motion a
multi-ticred wage-and-condition situation. That
same atlempl is being made here. The Chief
Secretary is saying “It is 100 bad if you work for
the Government; we cannot pay you. Bully for
you if you work for Hamersley Iron Py, Ltd.
because that company can pay you.” If this
principle is extended, wages and conditions wili
come down in steps and stairs. Some members of
this House have been around long enough to know
that is how things used to be, and the younger
members would be aware of the history of
indusirial conditions.

If the Minister is acting on his own behalf, we

can say only that it is the worst type of legislation
that can be introduced here. It is thoroughly
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unprincipled and it uses under-the-counter lactics.
However, the legislalion has the blessing of the
Government, so onc ¢an assume only that the
Government is unprincipled on this issue. Il [ ever
again hear Government members ask for the co-
operation of the trade union movement, | will
have 1o laugh in their faces.

lt is an amazing thing that there is more
consensus on the question of industrial relations
than is cver recognised. Every single person in
Australia is aware of our economic
problems—every farmer, cvery person working a
lathe, and every girl working in an office.
However, il is extremely dangerous when the
Governmenl goes stumbling into the area of
Government service. What would happen if
anolher group of people who held positions
comparable with those of the men now designated
chief officers said that they had becn trying for
vears 10 gain the status to make it possible for
them 10 become members of the Civil Service
Association and enjoy the conditions bestowed on
those members? Would they be granted the same
conditions?

Taken 1o its logical conclusion, this decision of
the Government opens up Pandora’s box.

For those and other reasons to which other
Opposition speakers will refer, the Opposition
opposes this legislation.

Sitting suspended from 5.58 10 7.30 p.m.

THE HON. H. W. OLNEY (South
Metrapolitan) [7.30 p.m.]: 1 rise to support the
comments made by the Leader of the Opposition
against the Bill. Mr Dans very ably dealt with the
background 1o the prison officers’ dispute which
led to the need—or the perceived need on Lhe part
of the Government—10 introduce this legislation.
He did touch on a point on which perhaps he did
not expand as much as T will—a point with vilal
significance in the context of industrial relations
in this State. | am referring to the fact that the
Governmenl expecls or invites two sides of
industry—management and labour—to co-
operate with it.

The Government talks a great deal about
settling disputcs in a spirit of conciliation rather
than arbitration, and that was the thrust behind
the Government's support for its 1979 industrial
arbitration legislation. That is all very well and 1
can assure the House that an enormous amount of
conciliation goes on in the settlement of disputes
outside the tribunals, and | know this from
personal experience and involvement. Indeed, it is
only when one of the parties adopts an
unreasonable attitude thal it becomes necessary
for the parties 10 resort to the more stringent
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provistons of arbitration. On many occasions
when parties cannot agree, they agree to differ
and allow the umpire to determine a dispuie, and
this goes on in a reasoned and sensible
atmosphere in the Industrial Commission. [n the
vast majority of cases, the employer and employee
organisations and those they represent accept the
decisions of the Industrial Commission.

But a concept that has grown into industrial
relations in recent times is that it is a tripartite
operation where we have management, labour,
and the Government. | suppose in these days of
contralled econamies and Gavernment
intervention in practically every aspect of human
affairs, it is not unrcasonablc 1o say——ccrtainly it
is superficially attractive to say—that the
Government has a role in industrial relations.

Certainly the Government dees have a role in
ensuring that employer-employee relationships
are conducted in an atmosphere most conducive
1o the welfare of the community at large,
including the consumers and others who are not
directly involved in any individual dispute. But
the trouble with the tripartile approach is that the
Government is alse a major employer. So the
tripartite approach 1o industrial relations is a
lopsided approach where we have two
representatives of managemert on one side and
only onc representative of labour on the other.

However, it goes cven lurther than that. Not
only is the Government a major employer of
labour, whether it be in the State or the
Commonwealth sphere, but also it has an added
advantage thal nol even the Conflederation of
Western Australian Industry has, which is the
advantage of being able 1o change the rules when
the umpire does not come down with a decision in
its favour.

We have had that spectacle demonstrated in a
number of different contexts in recent years and
this Bill is yet another example. Afier all, in this
matter the Government is just an cmployer; its
relationship with the prison officers concerned
was one of the Government being the master and
the prison officers being the servants. But we have
the speciacle of a particular employer being able
ta resorl to the authority of Parliament 10 get
things settled unilateraily in the way the employer
wants it settled. That is a negation of all the high-
sounding principles the Government mouthed in
1979 when it brought forward its industrial
relations legislation.

That is not the only aspect on which the
Government was speaking with a forked tongue.
The other matier was the emotionally-charged
argument put forward—an argument put forward
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from time 1o time over the years—that there
ought not be compulsory unionism. The Labor
Party is well known lor its support of a system of
union preference and, indeed, Australian
industrial relations have developed on the basis
that the necgotiation and seitlement of industrial
disputes is, and as always has been, conducted by
representative groups of employers on onc side
and representative groups of employees on the
other. 11 stands 1o reason that under that system
the unions as representatives of the employees
ought to have, and do have, a special role and a
privileged position.

If we consider the Commonweallh Conciliation
and Arbitration Act of {904 under which we still
operate—lurching from one major amendment to
the next—we will see that the unions—or as they
are called “organisations of employees”—have a
major role Lo play in the making of industrial
awards. The same applied, with one very minor
exception, under our own Industrial Arbitration
Acl of 1912, and with another minor exception,
under the 1979 Industrial Arbitration Act.

Our system of conciliation and arbitration
cannot work without properly organised and
properly representative organisations  of
employees. Indeed, on the other side it is
desirable, although not necessary, that employers
be similarly organised. The Labor Pariy support
lor a system of union preference—which was
accepted in 1948 by the late Sir Albert Wollf who
was then Deputy President of the then
Arbitration Court—involved a system which was
necessary for the functioning of our industrial
relations system.

No less a body than the State Government
itselfl recognises that with respect 1o its own
employees. This can be borne out if we turn 10 the
Public Service Act which was re-enacted in 1978.
It is also true if we 1urn 1o the Public Service
Arbitration Act of 1966, a measure put through
the Parliament by a Liberal-National Country
Party Government at the time. In that legislation
there is provision that the only body with access
to thé Public Service arbitrator in industrial
matters relating 10 Government officers is the
Civil Service Association. In our view that is
proper, and although 1 know there are other
unions—particulasly professional unions—which
would also like access to the Public Service
arbitrator, it has been established by legislation
introduced and  supported by  Liberal
Governments that the means of Government
oflficers obtaining their industrial coverage via the
Public Service arbitrator is through a
representative body—the Civil Service
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Association, which is registered under the Act as
a unton,

If we turn Lo section |1 of the Public Service
Arbitration Act we will find the matters in which
the Public Service arbitrator has jurisdiction,
Subscction (1) of this section indicates that
subject 10 this Act. the arbitrator is empowered 1o
determine all matiers submilted to him relating to
various matters. Subscction (1)(a) rcfers to a
claim by the association on behalf of occupational
groups concerning salaries and related matters;
subsection (1}(b) recfers to other claims by the
association on behall of cerlain  occupational
groups: subsection (1){(c) refers lo a claim not
affecting the Public Service Board that is made
by (he association on behall of various people
concerning salarics, clc; and subsection (1)(d) to
{1) relates to claims by the association in relation
to matiers aflfecting members of the Public
Service.

So in the Public Service we have a situation,
cffectively, of compulsory unionism. That is
something which the Government apparently
finds acceptable. [t does not grant to individual
workers in its service access 1o the arbitration
tribunal. It is necessary to undersiand thal
position to get the full effect of this legislation.

The proposal is 10 amend section 96 of the
Industrial Arbitration Acl 1o vary the definition
of “Government officer” so as 1o include
cffectively the chicf prison officers, as they are
now designaled, in the concept of “Government
officer”. As Mr Dans said. the Act previously
provided a definition of “Government officer”
which included various categories of cmployecs,
one of which was persons employed under the
Public Service Act. But this was subject to an
overriding qualification that 1o be a Government
officer, not only did a person have to fall into one
of those special subcategories, bul also he had 1o
be a member or cligible 1o be a member of the
Civil Service Associalion.

So that in determining whether a person was a
Governmenl officer [or the purposes of industrial
legisiation, it was nccessary to look not only at the
Act, but also at the constitution and rules of the
Civil Service Association.

Every employee who is in Government service
has to apply his mind Lo thosc two different
considcrations 10 determine whether he is a
Government officer. The consequence of a person
being a Government officer is that the Industrial
Commission has no jurisdiction over him. The
Public Service Arbitrator does have jurisdiction
over Government officers and has jurisdiction
over Government officers only.

[COUNCIL]

What the Public Service Board sought to do in
August 1980, by the stroke of a pen, by writing a
letter 1o various people and making them
Government  officers, was to remove the
jurisdiction of the Industrial Commission from
the control of the working conditions of that
group of officers. The Government’s intention was
a blatant vote of no conlidence in the ability of
the Industrial Commission to deal with the
industrial conditions created within the prison
service.

There could be no other explanation than that
the Government wanted the control out of the
Industrial Commission’s jurisdiction and into that
of the Public Service Arbitrator’s jurisdiction. Mr
Dans said that this was an cxercise in how not lo
go about industrial relations and | could not agree
with him more.

If one were able to put the question 1o the then
Scnior Industrial Commissioner whe had the
responsibility of deciding this matier last year,
anc would reccive the same answer from him,

What has occured has been outlined 10 the
House so [ do not want Lo go into any great detail.
However, the fact of the matter is that in aboul
the middle of last ycar the then Senior Endustrial
Commissioner (Mr Kelly) was in receipt of an
applicalion made 10 the Industrial Commission by
the Chiel Secretary and in which the Prison
Oflficers” Union was the respondent.

The application sought to delete from the Gaol
Officers” Award the classification of *‘principal
officers”. The purpose of this proceeding was, as
the commissioner said in his decision, 10
determine, in open proceedings, the propricty of
the action taken at that time; that is, when this
dispulc had arisen in the prison the result of
which was the decision not to employ persons as
principal prison officcrs.

L shall refer to the comments of the then senior
Commissioner Kelly on that occasion. When he
gave his decision on 11 July 1980 he said—

The classification “Principal Officer™ is
the highest classification in the Gaol Officers
Award and on August 16, 1979 all officers
employed in that classification were members
of the respondent union and covered by the
award. More senior officers employed in
prisons were classified as public servants in
the Department of Corrcctions and were
members of the Civil Service Association of
Western Australia.

On 17 August 1975, which, as members will

recall, was the day after this industrial action
came to a head. the Chairman of the Public
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Scrvice Board forwarded a letter to cach principal
prison officer. The lctter read in part, as follows—

The Board is pleased 1o advise that you
have been appointed as a permancnt officer
to the following office in the Department of
Corrections which was created under the
provisions of the Public Scrvice Act, 1978,
with elfect from August 16, 1979.

The letter sets out details of the ofTice, the rate of
salary, the classification, and other details. It then
went on at some length 1o set out the terms and
conditions of employment which were Lo apply to
these new offices to which the individual prison
offlicers were appointed. In another part the letter
sltates—

At a mceting at Fremanile Prison on
August 16, 1979 Mr W. Coleman, a Senior
Industrial Officer of this Board conferred
with ninc of the Chief Offliccrs who were
previously employed by the Chiel Secretary
as Principal Officers. Mr Coleman gave an
outline of your conditions ol employment
under the Public Service Act.

Later on in the same letter it stales—

—as lar as industrial covcrage s

concerned—

And that of coursc rcfers 10 the wages and
conditions which are applicable to the employee—

—Lhe board is of the opinion that as officers
under the Public Service Act chiefl officers
are “Government officers” subject 10 the
Public Scrvice Arbitration Act and are in the
same position as Superintendents of Prisons
who are cligible to join the Civil Service
Association.
It was obvious from Lhe outsel that the purpose of
this cxcrcise was to create the circumstances in
which these officers were to be members of the
Civil Service Association; thereby no longer being
subject to the jurisdiction ol the Industrial
Commissian.

The then Senior Commissioner Kelly said the
following aboul the letter which was senmt by the
Public Service Board—

The action outlined in that letter was
somewhat  presumptuous and certainly
inclfective. Even if the Board had been a
party to the principal officers’ contracts of
scrvice it could not wunilaterally have done
what it purported to have done, but as a Lotal
stranger to those contracts it had no capacity
whatever to alter the status of employecs of
another employer.

That is strong stuff addressed to the Public
Scrvice Board, the organisation charged with
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conducting the industrial relations on behalf of
the employecs of the State Government. The then
Senior Commissioner Kelly said its action was
presumptuous and incffective. [ would have
thought that cven blind Freddy would realise
what Scnior Commissioner Kelly was saying was
right. Appareatly, the board must have 1aken
blind Freddy on 10 the stalf, because a week later
on 23 August it realised the defects in its earlier
appreach and wrote another letter to the officers
in the lollowing terms—

The Board refers 10 its letter of August 17,
1979, regarding your appointment as a
permanent officer under the provisions of the
Public Scrvice Act: 1978 and the Lelegram
senl 1o you carlier today.

The Board has reviewed its decision of
August 16, 1979 Lo appoint you to the
permanent staff of the Public Scrvice and has
decided that the process of appointment
should be deall with by a different method.
The Board would be pleased if you would
completely disregard its letter of August 17,
1979, as this letier entirely supplants the
previous onc.

What sort of confidence can we have in the Public
Scrvice Board when it writes a letter and then six
days’ later says that it should be disrcgarded
because it has made a mistake? The second letter
stated—

The Board is pleased to offer you an
appointmeni as a permanent officer 10 the
following office in thc Department of
Corrections which was created under the
provisions of the Public Service Act, 1978.

The board realised that it was not for the Public
Service Board to terminate a contract of service
belween individual ofTicers and the Chiefl
Secretary, under the Prisons Act. 1t had no right
or role in that. S¢ the board invited the officers to
become public servants and to accept
appointments 10 new positions which they had
created.

We have heard from Mr Dans about the bait
that was held out in order to get them to agree
and how that was rued by the people
concerned—particularly by the Minister.

The board said much the same about industrial
coverage in the second letter in that it expressed
the opinion. that these people were now
Government officers and subject to the Public
Service Arbitration Act and eligible 1o be
members of the Civil Service Association. Afler
dealing with the correspondence the then Senior
Commissioner Kelly said—



1766
As may be noted from the foregoing
correspondence, the essential difference
between the t(wo approaches was the

substitution of an offer of permanent
appointment to the Public Service for the
earlier attempt at compulsory appointment.
Nevertheless, although a degree of freedom
of choice appeared to be preserved by
altaching to the offer the condition that the
Principal Officers resign from that position
and although the Principal Officers accepted
the offer with varying degrees of alacrity, it
is, | think, true to say that the offer was seen
as one which was not really open to refusal.
Despite that, the final acceplance was not
made until February 25, 1980 and then only
with reluctance.

So as far as joining the Public Service was
concerned the officers were given Hobson's
choice.

When this matter was before the Industrial
Commission the Public Service Board, through its
advocate, oullined what it felt were the reasons
for this change—this overwhelming desire Lo have
these former principal officers, now chief officers,
in the Public Service. The board said—

For some months prior to the 16th of
August 1979 the PSB and the Director of the
Department of Corrections were examining
the  question of re-organising and
restrucluring the department 10 achieve a
more effective administration. In this respect

the PSB  was  cxercising  stlatutory
responsibilities under the Public Service Act
1978.

[t then went into detail and further on it said—

On August the 161th the PSB considered
and agreed with a proposal from the Director
to immediately implement the change in
relation to principal officers. It must be
emphasised at this point that the move was
nol in rcsponse to any direction from the
Hon. Chiel Secretary or the Government, nor
was it part of any overall policy to be applied
clsewhere. It was purely a move agreed
between the PSB and the Direcior to improve
the administration of the department 10 allow
the Director 1o exercise to the lullest extent
his responsibilities under the Prisons Aci.

Now it secms odd indeed that in outlining the
case the advocate should go to the lengths of
emphasising that the Chief Secretary did not
direct it as 1o what i1 should do. If, in fact, what
the advocate said in his first paragraph was so
and it was simply an exercise under the Public
Service Act, the board did not need to say that
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the Chief Secretary was net able to say what it
should do. One views wilh great suspicion the
accuracy of the statement.

I do not think that statement would carry any
weight with the industrial commissioner. The ploy
put by the Public Service Board was that these
officers, as chief officers, would be carrying out
significantly different work [rom that done by the
principa) officers. Therefore, there was some
justification for changing their status.

The commissioner had the following to say with
regard to further evidence which was put
forward—

From the evidence of those witnesses il is
clear that any dilference between their duties
as Chiel Officers and their duties as
Principal Officers, was a paper diffcrence
only and was, in any event, insignificant.
Indeed, on the case as a whole, the only
conclusion which one could reasonably draw
is that the way in which the Public Service
Board and the Director of the Department
saw the administration of the Department
being strengthencd by the Principal Officers
being appointed Chief Officers under the
Public Service Act was that Lhey would
thereby be removed lrom the Prison Officers
Union and would be subject to direction and
control under the Public Service Act.

It is consistent with the loregoing view that
the Board should have held the opinion
expressed in its letters to the Principal
Officers that “as officers under the Public
Service Acl, Chief Officers are ‘Government
Officers’ subject 1o the Public Service
Arbitration Act and are in the same posilion
as Superintendents of Prisons who are
eligible to join the Civil Service Association.”

The industrial commissioner was aot {ooled; he is
a man of the world. He would not need to be very
smart, anyhow, 10 work that out; and, indeed, this
commissioner is a man of extreme perception.
Even if he were not a man of extreme perception
it would have been simple for him to realise that
what the Government was trying to do through
the Public Service Board was to remove these
officers from membership of the Prison Officers’
Union and to put them into the Civil Service
Association and so have some other tribunal dcal
with them.

So much for the role of a Government
committed 1o freedom of choice as far as union
membership is concerned. It is saying to the
principal officers “You are not to be in the union
of your choice, but you are ta be in the union of
our choice; and if you are not in the union of our
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choice—the Civil Service Association—then you
have absolutely no say and no role 1o play in the
determination of your industrial conditions belore
the Public Service Board.” That is a fact. That is
obviously what was intended, and it has never
been denied.

The commissioner then went on to consider the
provisions of the Industrial Arbitration Act.
Strangely enough—although once one has had
dealings in these manters as | have had, one does
not regard it as so strange—it turned out that the
view of the Public Service Board that the officers
in question were ¢ligible 10 be members of the
Civil Service Association was wrong. The
Government could not pet cven that right, So it
was that the industrial commissioner rejected the
application of the Government and it became
necessary, after all that, to come 1o Parliament to
change the Act in order to ensure thal the
Government had its will.

Of course, the will of the Government as 1 have
just said is to deny those officers the right 1o
select their own union. Not only that, but whereas
the Industrial Arbitration Act now has a provision
that outlaws prelerence clauses in awards, the Act
which  controls  Government  employment
cffectively requires membership of the Civil
Service Associalion. I does not require thal in so
many words, but it is so in practice. If one is not a
member of the CSA, except in some very rare
circumstances, one has virtually no access to the
tribunal which fixes the salaries and conditions of
onc’s employment. So it is that this Government,
in one piecc of legislation, adopis a particular
approach when it suits it, but when it comes to the
crunch and when it, as an employer, is unable to
control its employces and te conduct its
operations in a manner that is efficient and
conducive to the operations of the prison services,
il goes above everyone.

The Government tries the  Industrial
Commission first. It makes an assessment of the
legal position which in just aboutl every case is
wrong, and when it loscs it comes to Parliament
and says “We don’t care; we will change the Act
so that every member of the Public Service is
eligible Lo become a member of the Civil Service
Association. That is something for which the Civil
Service Associalion has not asked and something
which will indeced cause Lhe association preat
embarrassment in its relationship with other
reputable unions. 1 am thinking mainly of what
are called white-collar unions—unions which the
Civil Service Association has got along with very
comfortably over the years.

it will cause the CSA considerable
embarrassment to have this pravisions foisted on
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it. It is something for which it has not asked and
indeed somcthing which overrules another
decision of the Industrial Commission in 1967
which set the constitution of the Civil Service
Association in its present form.

I refer Lo a decision of the full bench arrived at
pursuant 10 amendments made in 1966 to the
Indusirial Arbitration Act, which gave the
Industrial Commissian the role of determining the
constitution of the CSA. That is the situalion
which has operated since 1967, but this
Government, 10 suit its own purposes, has decided
it does not like the rules that have been
determined by the binding process of industrial
Commission proceedings, so it will foist its will
upon the parties. We are absolutely opposed to
that approach of the Government, and we oppose
ils general approach 1o industrial relations.

While sitting here listening (o the Leader of the
Opposition | was reminded of a sitvation that
developed in 1966. Having been a student of this
branch of affairs over the years—and being
personally connected with one of the main actors
in the incident—I am aware that in 1966 we had
a situation in which the court of arbitration was
operating under the 1912 Industrial Arbitralion
Acl. That court had as i1s president a judge of the
Supreme Court, the late Mr Justice Nevile. The
court was composed also of representatives ol the
then Employers’ Federation and of the Trades
and Labor Council.

The lact of the matter is that Mr Justice Nevile
accepted the appointment on the basis that he
would remain in office for 10 years. He was
appointed by a Labor Government some years
carlier, and afier an election a new Liberal
Gavernment was appointed, and it invited Mr
Justice Neville to move aver to work [ull time on
the Supreme Court bench. He declined the offer
on the basis that he enjoyed working in the
Arbitration Court. Any member whe had dealings
with him will recall that he was one ol the
most outstanding men o ever serve in that
jurisdiction.

Anyhow, Mr Justice Nevile said he would not
move over and allow the Liberal Government to
appoint its own man; so the Liberal Government
did the next best thing and abolished the court.
The best way 10 get rid of a judge is 10 abolish his
court, so the Liberal Government abolished the
Arbitration Court and established the Industrial
Commission.

Since then we have had the Industrial

Commission, which has worked very well. It is
strange that in 1979 the Government saw the
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need to put a judge back on the Industrial
Commission. However, that is another story.

The moral of the story is that it demonstrates
the capacity of Liberal Gevernments 1o change
the rules of industrial relations in order 1o suit
their own convenicnece. They lurch from one crisis
to another and resort to expediency rather than 1o
principle. For thase reasons, we oppose the Bill.

THE HON. G. E. MASTERS (Wcst—Minister
for Fisheries and Wildlife) [8.08 p.m.]: I listened
with intcrest 10 the speech of the Leader of the
Oppasition, who went into some detail of the
background of the events at Fremantle Prison and
the prison officers’ dispute; and | listened with
interest also to the even greater detail of the Hon.
Howard Otncy.

I must say | cnjoyed Mr Dans’ specch. He
followed his normal method and produced a very
good speech in this place, even though | disagree
with what he said. 1 do not think he was serious at
all times in what he said, and certainly [ do not
think he has lost his touch as an industrial
advocate. However, we must get to the realities of
the situation and understand what we are trying
1o do.

The Hon. Pcter Dowding: You are trying to
screw up Lhe population.

The Hon. G. E. MASTERS: That is the sort of
remark 1 would expect from Mr Dowding, and |
will treat it with the contempt it deserves. What
we are talking about is the fact that # is
rcasonable for the Government to have made this
maove.

The Hon. D. K. Dans: Of course it is.

The Hon. G. E. MASTERS: In any event, we
would have taken the action we are now taking
whether or not an industrial dispute occurred.

The Hon. D. K. Dans: Would it not be better to
do it by—

The Hon. G. E. MASTERS: | was trying to
conduct this debate quictly so that we do not have
to shout at ecach other. | listcned with great
interest 10 what Mr Dans had to say. | would like
10 put my point of view, and then we will vote on
the matter and sce where the numbers are.

As [ listened to the Leader of the Opposition |
was sorry 1o hear him talking of bribery, because
as far as the prison officers are concerned, that is
complete rubbish. We are looking to the future
and taking steps in what we belicve is a
rcasonable action which any reasonable
Government would take.

The events outlined by Mr Dans go back over a
period of time, and | was particularly interested
lo hear him speaking about the issucs involved in
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the Fremantle Prison dispute. Mr Dans lalked
about cardboard containers and all sorts of things,
but really thal is not the true issue.

The Hon. D. K. Dans: That is how it started.

The Hon. G. E. MASTERS: We as a
Government regard the true issue as being onc of
discipline, public safety, and public protection.

The Hon. D. K. Dans: What about protecting
the prison officers?

The Han. G. E. MASTERS: Of course we are
prolecting the prison officers; but they have a
responsibility 10 the public also,

The Hon. D. K. Dans: And they discharged it.

The Hon. G. E. MASTERS: In most cases they
did, yes; but they have a responsibility and they
did not necessarily discharge it properly in the
events about which we are talking.

The Hon. D. K. Dans: In your opinion.

The Hon. G. E. MASTERS: My opinion is
probably as good as that of the Leader of the
Opposition, and hopefully better,

Mr Dans said the prison has a very dangerous
ctiminal element who would be a danger 1o the
public if they escaped.

The Hon. D. K. Dans: And | said also they are
a danger to the prison officers.

The Hon. G. E. MASTERS: | am saying that
the prison officers had a duty to perform, and the
actions they took endangered the safety of the
public. That is what we are talking about, and
that is what the argument is about. When a
dispute occurs which endangers the public, prison
officers have a responsibility to maintain law and
order. Surely o goodness we have 10 look at the
sitvation in that manner, and not argue aboul
cardboard boxes and who is right and who is
wrong.

The administration were concerned, and they
said so, and eventually they had to take some
action. The action they took was correct. [ believe
the public were sickened by the dispute. They are
sickened by this type of dispute which seems to
occur cvery so often, aithough thankfully not too
often. | believe in the situation to which we are
referring the public were upset and concerncd,
and the Government had a responsibility Lo take
some action.

Mr Dans talked about the principles involved.
The principle is that it is the responsibility of any
good Governmenl to take this action. Mr Dans
suggested that threats were made 1o the Civil
Service Association by the Government. He was
quitc wrong, because we did not do anything of
the sort. He himself said there is no proof of that
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at all and, of course, there is nol. No threals were
made, and it is wrong lor him 10 produce that sort
ol argument, which is purely guesswork.

The Hon. D. K. Dans: Il the CSA refuses to
accept them as members, what is their democratic
right?

The Hon. G. E. MASTERS: We are talking
about Government responsibility; we are talking
about law and order.

The Hon. D. K. Dans: You arc running away
fram it.

The Hon. G. E. MASTERS: | will come back
to that. The Government is fed up with people
thumbing their noses at it. | say again il is only a
small group which is involved in that sort of
acuvity; but, ol course, the Government is
concerned aboul it.

Scnior prison officers were not placed under
any compulsion. Cerlainly it was sugpesied they
should join the Public Service, and as |
understand the situation—and | know some of
them—they were happy Lo make the move. 1t was
not a matier of bribery; the officers recopnised it
was the right move to make. [ believe in that
respect their reaction totally vindicated the action
of the Government.

1 listened 1o the remarks of the Hon. Howard
Otlney, who went into great detail as he generally
docs; and it 1s commendable thal he does so. He
mentioned conciliation and negotiation. Most
certainly the Government is as concerned with
conciliation and negotiation as is the Labor Party,
and the Government has proved its concern in
many, many areas.

The  honourable  member  referred 1o
compulsory unienism, which is somcthing about
which 1 feel strongly. | firmly believe no-one
should have 1o belong 10 an association, union, or
any other group.

The Hon. D. K. Dans: How do you reconcile
that with the new chicf officer situation? -

The Hon. G. E. MASTERS: There is no
compulsion at all.

The Hon. H. W. Olney: They cannot appeal.
They cannot do anylhing.

The Hon. G. E. MASTERS: They have the
choice of belonging 1o an association or union if
they wish. That is the point.

The Hon. H. W. Qlney: But you do not give
them access to the arbitrator as individuals.

The Hon. G. E. MASTERS: [t is the same as

any person who wishes to join a umon or not join
a union. He can do it if he wishes. Such people
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can bave the benefits, if they wish to take the
action.

Over many years, consistently we have adopted
this attitude; and we will continue to do so. We
just do not believe there should be compulsion for
an employer 10 belong to an association or
organisation, or compulsion on an cmployee to
belong 0 a union.

The Hon. D. K. Dans: Do you know what you
are saying?

The Hon. G. E. MASTERS: Yes, [ do.

The Hon. D. K. Dans: Goodness me!

The Hon. G. E. MASTERS: We have always
stood by this principle: and we stand by it now.
Section 23 of the [ndustrial Arbitration Act—

The Hon. D. K. Dans: It is absolutely stupid.

The Hon. G. E. MASTERS: —sels out the
general jurisdiction which gives powers to the
Industrial Commission. Those powers are set out
very clearly.

The Hon. D. K. Dans: Would you like to quote
the section to me?

The Hon. G. E. MASTERS: [ will read the
section to Mr Dans.

The Hon. D. K. Dans: 1 thought you might
have it ofl the top of your head, seeing you are so
expert.

The Hon. G. E. MASTERS: The section
commences *“23.(1) Subject to this Act™, and then
it goes on ta (2)(a) and (b), (3)(a) (3} to (iii),
(2)(b), and so on. Il Mr Dans would like Lo read
it for himself, 1 will pass it over.

The Hon. J. M. Berinson: That is a very good
exposition!

The Hon. G. E. MASTERS: Mr Dans knows it
very well. He has a copy of the Act in front of
him.

Opposition members interjected.

The DEPUTY PRESIDENT (the Hon. V. J.
Ferry): Order!

The Hon. G. E. MASTERS: | am sorry that
Mr Dans—

The Hon. D. K. Dans interjected.

The DEPUTY PRESIDENT: Order!

The Hon. G. E. MASTERS: What | am trying
to say—

Opposition members interjecied.

The DEPUTY PRESIDENT: Order! The
contributions during the second reading debate
were casy 10 listen to. The speakers had ample
opportunity 1o expound their points of view.
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Members should now extend the same courtesy 1o
the Minister in closing the debate.

The Hon. G. E. MASTERS: If the Hon, Des
Dans wishes to have a copy of the Industrial
Arbitration Act, 1 will willingly have one
delivered 1o him.

Section 23 of the Act sets out the general
jurisdiction and the powers of the Industrial
Commission. In section 96, the Act deals with
exclusions such as Government officers as defined
in that section. The Hon. Howard Olney pointed
out that the Public Service Arbitration Act allows
the Public Scrvice Arbitrator 10 determine
salaries for Government officers as defined. We
have been 1alking about that for a long time.

We are saying that scction 96 of the Industrial
Arbitration Act states that every officer who is
cntitled 10 be a member of the Civil Service
Association of Woestern  Australia s a
Government officer. We say also that if we have
our way with this amendment to the Act, they
will not have to be members of that association.
They do not necessarily have to be members of
the Civil Service Association 10 qualify as
Government officers. That is what we have been
lalking about all along.

AL present, certain officers cannot apply 1o
become members of the Civil Service Association
as the rules of the association exclude them from
membership. 1 suggest that the Hon. Des Dans
would have read the constitution, rules and
standing orders of that association. 1f there necds
to be a change, the association can alter its rules.
We do not have a responsibility in that field.

We have a responsibility 10 set the laws of this
State. It is not our job to amend the rules of any
union or association.

The Hon. Peter Dowding: That is not the point.

The Hon. G. E. MASTERS: Mr Olney
mentioned that. If Mr Dowding had been here, he
would have heard him.

The Hon. Peter Dowding: Your responsibility is
to make sure you do not interfere with Lhe
process.

The Hon. G. E. MASTERS: Our responsibility
is 1o make sure that the laws of this State are
applicd.

The Hon. R. Hetherington: And il you do not
like the laws, you change them.

The Hon. G. E. MASTERS: [t is not our job to
amend the rules or regulations set down by an
association or trade union. That is the job of the
organisation; and we arc not proposing 10 do it.

The Hon. Peter Dowding: You interfere with
the commission’s activitics in that area.

(COUNCIL]

The Hon. G. E. MASTERS: [t is rcasonable
for the senior prison officers to be regarded as
Government officers. They have a specific task to
perform, They are in the top echelon. They are
involved in administration. It must be difficult for
those who have to give orders to give them to
peaple in the same union.

The Hon. R. Hetherington: Your hierarchical
attitudes are caming out there.

Oppasition members interjected.

The Hon. G. E. MASTERS: There is no
argument. This is the right thing to do. The result
will be that any person employed as a public
servant under the Public Service Act will be
regarded as a Gavernment officer, irrespective of
whether he is a member of an association.

Opposition members interjected.

The Hon. G. E. MASTERS: [t is not the iron
fist at all. The Government is laking the correct
action. It has been considering Lhis sort of action
for a long time.

The scnior prison officers should be in a
position where they can be members of (he
association, and if the association wishes to
amend i1s rules, it can do so. In taking this step,
we are acting responsibly in the interests of the
people of this State, and for the safety of the
public of this State.

The Hon. Peter Dowding: Could you tell us
why?
Question put and passed.
Bill read a second time.
in Committee

The Deputy Chairman of Commitices (the
Hon. R. J, L. Williams) in the Chair; the Hon. G.
E. Masters (Minisier for Fisherics and Wildlife)
in charge of the Bill.

Clause 1 put and passed.

Clause 2: Section 96(1) amended—

The Hon. H. W. OLNEY: The Minister has
not answered any of the substantive points put te
him during the second rcading debate. Although
it is enjoyable to indulge in a little background
briefing in these debates, and perhaps stray away
from the Bill itsell, as we are dealing with the Bill
it is appropriate in the Commillce siage to
consider its provisions. The ecffect of the
amendment is to remove from the definition of
“Government officer” the qualifying requirement
that the specified persons must be cligible to be or
are members of the Civil Service Association. The
Bill overrules dircetly 1the decision of Senior
Commissioner Kelly on 11 July 1980. Apparently
the Public Service Board thought that decision
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was wrong. Indeed, in all its dealings with the
prison officers, the board expressed the contrary
view. The dispute went back 10 August 1979; and
it was July 1980 before the matter was resolved
finally, unfavourably to the Public Service Board.

So it is that the Public Service Board, through
the Government and the Parliament, now will be
the winner, 10 the extent that these prison ofTicers
will become, with the passing of this legislation,
Government officers. Therefore, they will be
removed from the operation of the Industrial
Arbitration Act.

However. it is not a fact that they will thercby
come under the jurisdiction of the Public Service
Arbitrator. They will not come under the Public
Service Arbilrator unless and until they become
members of or are ¢ligible 10 be members of the
Civil Service Association. At this stage, unless
and until the Civil Service Associalion changes its
rules—rules which are not affected by the Act or
the amendment, and rules which the Industrial
Commission has already said do not entitle the
officers to be members of the CSA—the ofTicers
have no resort to the industrial tribunals of this
State. By the amendment, they will be taken out
of the Industrial Commission. They have not been
made eligible 10 be members of the CSA; and
therefore it is now necessary for the CSA to
amend its rules to let them in,

Whilst at this stage the Government is opposed
to compulsory unionism-—and we undersiand the
Government's arguments on that, as we have
hcard them before—the fact is that the
Government  has  denied them any wunion
representation; and unless and until something is
done to give them cligibility 10 join the CSA, they
have virtually no industrial rights at all.

The Hon. Peter Dowding: Do you think the
Minister cares?

The Hon. H. W. OLNEY: 1 am sure the
Minister and the Government do not care. This is
the point of view being mooted by the officers
who stood up for what scems 10 me to be a very
fundamental, simple principle of industrial
conduct; that is, the question of safety which is
paramount and is even more important than the
payment of wages. Indeed, it has always been
accepled in industrial relations practice that even
where there is a no-sirike agreement, questions of
safety will always prevail. If the safety of a
worker is in jeopardy, the right 10 strike or 1ake
appropriate indusirial action is recognised in
practice.

The Leader of the Opposition said he had heard
it said—and he was not making any
accusations—that the CSA was being leaned on
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to change its constitution to allow the prison
officers to join 1he association. 1 do not know
whether the CSA has been leaned on; but what |
heard was that it had been leaned on, and that the
leaning was in the form of saying *If you don't do
it, we'll take away your exclusive rights before the
Public Service Arbitrator.”

The Hon. G. E. Masters: You have no proof of
that,

The Hon. Peter Dowding interjected.

The DEPUTY CHAIRMAN (the Hon. R. J.
L. Williams): Order! The Hon. Howard Olney
makes good speeches: and 1 would like 10 hear
him without interjections by anybody.

The Hon. H. W. OLNEY: 1 suggest to the
Minister that some of us have our ears closer to
the industrial ground than have Ministers in this
Government. In any event, | want to know what
the Government has planned so far as the chief
prison officers are concerned. Are they to be given
the right, in some way or other, to have union
representation; or will the Government sit back
and await some aclion on the part of the CSA?

The Hon. G. E. MASTERS: | do not think we
should take too much notice of what the Han.
Howard Olney says when he starts accusing the
Government of leaning on people. He has no
proof at all. That is just a comment that he thinks
should be made because it will have some effect in
this Chamber. He would have done better if he
had not made such a wild staltement with
absolutely no proof at all.

The accusation by the Hon. Howard Olney that
it was a punishment for the chief prison officers
was just as wild a statement as the other one to
which | have referred.

The chiel prison officers willingly made the
move. It suited them very well and they were
happy to do it. The Hon. Howard Olney talked
about the safety of the officers. Let me say this:
When we refer to the safety of the officers, we
refer also to the safety of the public of this State.
It is about time members opposite recognised that
fact.

The Hon. D. K. Dans: How does Lhis change
the position?

The Hon. G. E. MASTERS: We are simply
saying we need discipline, public safety, and
responsibility. That is what it is all about.

Several members interjected.

The Hon. G. E. MASTERS: As far as the chief
prison officers are concerned, under this Bili we
make them Government officers. [f the
association wishes 1o amend its rules and
regutations to admit these officers, it is fine with
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us. We do not intend to put pressure on the
association or 10 pursuc the matter any further.
However, [ understand there is a motion on the
books of the association at Lhe present time,
suggesting that senior prison officers should be
able 10 become members of it. Mr Dans and Mr
Olncy arc awarc of that and | suggest the rest of
the Opposition knows that also.

The Hon. D. K. DANS: | do not think the
Minister has addressed himself seriously Lo the
question, because the only operative amendment
made in the Bill is that which relates (o section
96(1) of thc Act. During the second rcading
debate | posed a number of guestions to the
Minister in the hope that he would answer them
cither by accident or design, but he did not do so.

Let us assume the chief prison officers will be
accommodated within the CSA. These men were
previously known as “principal officers™. Their
jobs will remain the same; all that has bcen
changed is their designation.

No-onc has cver charged the prison officers
with acting irresponsibly. However, by changing
their designation and including them ecither
voluntarily  or  involuntarily in  another
organisation, it is difTicult to scc how the safety of
prison officers and the general public will be
increased,

Everyone in this Chamber is aware of the
rather dcelicate situation which exists betwcen this
Goverament and other Governments and between
the Commonwcalth Public Scrvice and the Civil
Scrvice Association. Bearing that situation in
mind, | should like the Minister 10 comment on
the pasition which would arise il the CSA decided
to call a stoppage tamorrow, without cxcluding
any workers? Would the chiel prison officers
remain on the job or would they be truc to their
union and stop work, for whatever reason? We
would then have Lo rely on members of the Prison
Officers’ Union (o carry out their duties.

I make thc point that, by changing the
designation from principal officer to chicl officer
and by offering them membership of (the CSA,
the situation has not rcally been changed at all.
Therefore, 1 relute the suggestion of the Minister
that, by changing the name of the officers
involved and putting them into another
“industrial organisation”, the sccurity of the
prison and, in turn, the security of the public is
increased. That argument is specious and cannol
be sustained.

It is not realistic to belicve in this day and age
that civil servants do not stop work. There was a
stoppage Lhe other day in South Australia. There
was also one in New South Wales, which is hard

[COUNCIL]

to understand, bearing in mind the sympathetic
Government there.

| do not think the Minister should pursue that
line, because it is ridiculous to say that, by
changing the name of the officers and allowing
them to become members of another organisation,
everything clse is changed also.

Clausc put and a division taken with the
(ollowing result—

Ayes 19
Hon. H. W. Gayfer Hon. Neil Oliver
Hon. Tom Knight Hon. P. G. Pendal
Hon. A. A. Lewis Hon. W. M. Piessc
Hon. P. H. Lockycr Hon. R. G. Pike
Hon. G. C. MacKinnen Hon. 1. G. Prait

Hon. P. H. Wells

Hon. W. R, Withers

Hon, D. J. Wordsworth

Hon, Margaret McAleer
(Teller)

Hon. G. E. Maslers
Hon. Tom McNeil
Hon. Neil McNeill
Hon. 1. G. Medcalfl
Hon. N. F. Moore

Naes 8

Hon. Lyla Elliott

Hon. R. Helherington

Hon. H. W. Olney

Hon. F. 5. McKenzic
(Teller)

Hon. J. M. Berinson.
Hon. J. M. Brown
Hon. D. K. Dans
Hon. Pcicr Dowding

Pair
No

Aye
Hon. M. E. Baxter Hon. R. T. Leeson

Clausc thus passed.
Title put and passed.
Report

Bill reported, without amendment, and the
report adopted.

SUPERANNUATION AND FAMILY
BENEFITS AMENDMENT BILL

Second Reading

Debate resumed from 7 May.

THE HON. D. K. DANS (South Mciro-
politan—Leader of the Opposition) [8.40 p.m.]:
The Opposition supports the Bill. Firstly, 1 should
like 1o paint oul we are indcbied to the
Government for making known the contents of
the file on this mcasure. Secondly, | desire Lo read
a letter from the Grand Council of Government
Salaried Officers” Industrial Organisations of
Western  Australia. dated 6 May 1981 and
addressed to the Leader of the Opposition. The
letter is signed by T. K. Lloyd, secretary of the
organisation, and reads as follows—

Your letter to Mr R, W. Clohessy, Acting
President of (he Grand Council of
Government  Salaried  Officers’  Industrial
Organisations of W.A., of the 30th April
1981, concerning amendments to  the
Supcrannuation and Family Benefils Act was
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discussed at a meeting of the Grand Council
on Friday, 1st May. 1981).

The Government Employee Organisations
contribute 10 what is known as a Joint
Superannuation Commitiee. This Commitlee
met within the last fortnight 10 consider the
Government’s proposals. The Committee had
the advantage of having present the
Contributor’s representaltive to the
Supcrannuation Board. The net result of the
considerations was that no objection be
raised to the proposed amendments.

On behalf of the Grand Council, | wish to
sincerely thank you for your interest in this
and other matters relating to  workers’
welfare.

That is what 1 call co-operation.

THE HON. 1. G. MEDCALF (Mectropolitan—
Leadcr of the House) [8.42 p.m.]: | thark the
Oppesition lor its support of the Bill.

Question put and passed.
Bill read a second time.
in Committee, cte.

Bill passed through Committee without debate,
reported without amendment, and the report
adopted.

Third Reading

Bill read a third time, on motion by the Hon, [
G. Medcalf (Leader of the House). and passed.

WESTERN AUSTRALIAN GREYHOUND
RACING ASSOCIATION BILL

Second Reading

Debate resumed from 7 May.

THE HON. R. T. LEESON (South-East)
{8.44 p.m.]: The Opposition supports this Bill.
The greyhound racing industry has been in
considerable financial difficully for some time. as
a result of which this Bill has been introduced.

| expect many people feel it is a shame the
greyhound industry did not get off the ground as
well as they hoped. [ have heard people
suy—probably they are right—that had the
industry started 20 ycars or more ago il would
have been in circumstances different from those
in which it flinds itsell today. That is not
anybody’'s fault. Becausc of the large costs of the
infrastructure. the building of a new track as
carriecd out by the organisers. and Lhe high
inlerest rales applying al present. it has been
found that the organisation has a fairly large debt
to attempt 1o pay. The organisers have used all
sorts of means to 1ry 1o attract people to the
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track, and 1 understand that at present the
attendances certainly arc not the best.

When greyhound racing started in Perth |
attended practically cvery Sawurday night.
Certainly it was enjoyed by many Tamilies.

In the main the Bill reconstitutes Lhe
Greyhound Racing Control Board. It is hoped
that something can be done to straighien oul Lhe
problecms in the industry. While the Minister
ouilined the proposal in his sccond reading speech
he did not give us much detail as to why he
believes a reconstituted board will save money. [
would be interested 10 hear his remarks in that
regard.

Certainly 1 am concerned about the situation.
In Western Australia Perth is the city large
enough 10 afford greyhound racing as it s
afforded in other cities of Australia. For that
reason [ would like it to conlinue. The presenmt
situation might be a warning 1o the industry
which races quarter horses. | am not sure of the
precise term.

The Hon. 1. G. Pratt: Sprint horses.

The Hon. R. T. LEESON: It is referred 1o as
sprint horse racing or quarter horse racing. It
scems to me Lhat dog racing enthusiasts and the
followers of other sports are in competition with
cach other and at present just oo many of Lhese
sports arc attempting to atlracl the public. |
understand the TAB will conduct a trifecta for all
races at Cannington. It is hoped some revenue
will be derived from that move. It appears people
like to bet on a trifecta basis which offers many
more chances of a return rather than, one might
say, getling thc pood oil and betting moncy
straightout. That type of betting does not secm 1o
have paid off for the industry. Trifecta belting
may not be the answer, or [or that mailer,
quinellas, or whatever else is intended, so that the
industry can get back on its feet.

The Opposition supports the Bill, but 1 would
like the Minister, if he could, 1o outlinc his views
in relation 10 the reconstituted board. [ know that
with it the grevhound industry will be in a
situation similar to that of racing and trotting
clubs., and | know much has been said over a
number of years for and against their particular
set-up. Members in both Houses of this
Parliament from time 1o time have criticised their
operations. One wonders whether it is a good idea
to upsct the board in the manner intended by this
Bill. 1f it docs the greyhound racing industry some
good. then | certainly wish it the very best.

THE HON. TOM McNEIL (Upper West)
[8.50 p.m.]: [ neticed with intcrest some of Lhe
comments made in the Minister’s second reading
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speech. | would like 10 highlight some which |
believe cause some concern. Whilst we recognise
this legislation as a rescuc operation for Lhe
greyhound industry, wc have some matiers to
raise. 1 noted with interest the comments made by
the Hon. Ron Leeson Lo the effect that he felt the
second reading speech did not really outline what
improvements will flow to the industry as a result
of the establishment of this new board. We have
done everything in our power to rescue the
greyhound racing industry. | do not want to be
the voice of doom and say that it cannot stand on
its own feet. However, it seems to me thal horse
racing and gambling carried on through the TAB
in this State will prop up this industry. It is stated
in the second reading specch—

This arrangement by the Totalisator
Agency Board docs not affect returns to the
Government in any way. It does cause a
reduction in payments made by the
Totalisator Agency Board 1o the Western
Australian Turl Club and the Western
Australian Trolling Association.

One does not need to be a Rhodes scholar to
understand that these days the (rotting and turfl
clubs are undergoing tremendous changes. The
increase ol sponsorship funds is something about
which we all know. 11 has been commented on in
recenl years. We¢  must consider that the
Government has been living off the racing
industry. In a recent newspaper article it is stated
that the Government relurns cverything 10 TAB
invesiors except for 14.5 per cent of the amount
invested. That 14.5 per cent is broken up inte a
multitude of expenses and comes out of the
pockets of punters. They are the people who
altend dog meetings, the trots, or horse races and
who in the end result fund those industries. Of
every dollar bet at the TAB 83.5¢ is returned ta
the investor in the form of winnings. Of the same
dollar bet 6¢ is returned to the Government. That
share amounted to $113 490 754 in the past 20
years. It was paid to the Government (o assist in
many arcas of Stale expenditure, and that was
stated in the newspaper arlicle.

It is further stated in regard 10 5¢c of every §$1—

Contributed to racing industry

This money is divided between the racing
bodies to assist them in the provision of
racing siakes, which when distributed, helps
to support more than 10,000 Woestern
Australian families.

In regard 10 4.25¢ it is stated—
Running expenses of T.A.B.

This portion of the dollar is used by the
T.A.B. 10 cover administration and running
CcOosts.

[COUNCIL)]

In regard to 1.25¢ the article reads—
Capital Expenditure

This amount is allocated to the building of
new T.A.B. agencies and developing lacilities
for improved customer services.

In the second reading speech the Minister said—

The basis of the investment with the
society is that it will be interest free for five
years, and then atiract 5 per cent per annum
lor the remaining 10 years.

The association will lease the premises for
a rental based on the arrangement between
the TAB and the society and will also be
exempted from paying the $5 000 per annum
ground rent presently payable for the [lirst
live years, and pay a [lixed $5 000 per annum
ground rent for the remaining 10 years.

Under this basis the $1.65 million which has been

decided should be lent to the greyhound
association is all very commendable, but it is
money that could have been utilised—or,

certainly, the interest from it could have been—to
promote country racing, country trotting, or for
the benefit of the Richmond Raceway, Gloucester
Park, Ascot, and Belmont racetracks.

The two representatives from the racing and
trotting fraternity did not oppose the allocalion of
the money in this form, and I think that was most
commendable. In another place | believe the
trotting [raternily came under altack becausc in
the past il was proposed that greyhound facilitics
would be provided by existing (rotting facilitics in
order to promote the greyhound industry. To be
perfectly frank, and not wanting (o be a voice of
doom, I do not believe we are ready for
greyhound racing in country areas. At the
moment we can se¢ the problems perpetuated in
the metropolitan area.

The Hon. I. G. Pratt: What about Mandurah?

The Hon. TOM McNEIL: 1t has been
suggested thal in Mandurah and other places the
grevhound industry is standing on its own feet.
Certainly as late as this afternoon 1 had it
intimated to me by people in the indusiry that the
racing in those areas is nol now as favourable as it
was three months ago. The remark was passed on
to me. This is of concern to me.

Last Saturday night at the grevhound racing
track $63 000 was invested by way of the TAB
tote. If we work on the principle of approximately
15 per cent of the amount invested going into
Governmenl coffers we might come to the
rcalisation that not much is left for the man who
goes to greyhound racing for a night out.
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However. | must say it is a most enjoyable night
out; I found it most interesting. The one thing
againsi i1 is that the races take such a shorl time
lo complete and at the cnd of the night one
realises that one has scen about only six minutes
of greyhound racing.

The Hon, W. M. Picsse: You can’L sec yourself
losing the money?

The Hon. TOM McNEIL: In that regard it is
not the same as the enjoymenl attained at a horse
racing or trotting meeting. To support my
contentions on this matter [ will refer 1o the 1580
annual report of the Totalisator Agency Board of
Wesiern Australia. First of all | would like to say
that [ hope the legislation is successful because |
do not want 1o scc pari-time and Tull-time
cmployecs oul of a job.

One must remember that the costs of owning a
horse these days are considerable when training
fees and feed are taken into consideration. One
must compare those wilth the costs of racing a
dog: they are vastly differcni. | believe that about
75 per cent of the revenue received by the State
from racing is derived from horse racing. 1 think
it is 74.74 per cent. That money is received
through the TAB. At all times | am not refercing
1> bookmakers—only to the TAB. It is shown in
that annual report that in the Eastern States in
1978-79 277 race meelings were held on which
the Western Australian punters were able to bet
through the TAB. In 1979-80 the number of
mectings was 313: in other words, there were
anather 36 racc meetings. If we refer 1o the 1978-
79 and 1979-80 figures for the amount of money
invested through the TAB we see just for Eastern
States racing a decrease of $15654 at each
meeting. In 1978-79 therc were 163 race meetings
in Western Australia and during 1979-80 there
were 169, Again on a comparison a decrease of
$13 735 is shown. In total race meetings held in
the Eastern States and Western Australia the
average of the amount invested through the TAB
was $18 276 less than in the previous year. In
Western Australia 178 trouting meetings were
conducied and 19 in New South Wales on which
bets could be placed through the TAB. Between
1978-79 and 1979-80 there was an increase of 16
meetings. Again on Lhe basis of warking on the
turnover which prevailed during 1978-79 against
that in 1979-80 wc sce a decreasc of $21 000 in
the average.

Getting down as far as greyhound racing, in
1979-80, 85 meetings were held in Western
Australia and in 1979-80, 114 mectings were
held. A decrease in the amount bet cach evening
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through the TAB an an average was 37 184 less
than the previous year. These figures tend to
prove that there is a limit 1o the amount of money
gambled within this State. Ceriainly greyhound
racing is in a favourable position by being granted
access to the “favourite numbers™. | believe that
is something which troiting and racing handed
over. However, the greyhound racing industry has
had $160 000 made available 1o it from Lhe fund.

This was operating on a perfectly sound and
happy basis with the lwo major racing clubs
before the advent of dog racing.

The ligures | have quoted indicate we are aboul
$3.6 million down on what we should expect Lo
have gained Lhrough the Totalisator Agency
Board over a 12-month period. [ do not want 1o
take up too much time of the House tonight,
cspecially as [ do not intend to oppose this
legislation.

The Government has stated this is the last {i,me
it intends 1o come to the rescue of the dog racing
industry. It has 1o sland on ils own feet, and it has
every opportunity to do that now.

1 emphasise that the money is not Government
maney; il is money that has been put in by the
punters. I hope that the industry succeeds.
However, | would like 1o draw the attention of
members to the sprint harse venture which is
presently trying o get off the ground. Members
will recall alt the attention which this matter
attracted in the media, as well as the controversy
suggesting that the Premier had instigated it by
saying “You will race or ¢lse!” Thal venture has
been a complete disaster. Aboul 38 000 has been
spent on trials at Katanning, but only 52 horses
have raced at four meetings. Admiticdly, the first
mecting was cancelled because of insufficient
horses, but the three subsequent meetings drew a
total of 52 entries only. | am not able to say
whether or not they were 52 different horses!
However, members will recall 1hat one of these
was a |4-year-old pregnanl mare.

The Hon. Neil Oliver: With a race meeting
there arc set periods for closure of entries. At that
trial at Katanaing. did it follow the normal
proccdure of advertising and calling for entries
associated with any other type of race meeting?

The Hon. J. M. Berinson: A very good speech!

The Hon. TOM McNEIL: | am not sure about
that. Certainly advertisements were placed where
they would autract the people intcrested.
Obviously, the meetings did not attract much
support.

The DEPUTY PRESIDENT (the Hon. V. J.
Ferry): | would like to remind the honourable
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member that this Bill deals with greyhound
racing.

The Hon. TOM McNEIL: Yes, although |
believe my remarks are perlinent to it, Sir, in so
far as we have one disastrous situation with the
greyhound racing industry, we must be careful
not to embark on another one with the sprint
racing. | do not think that the expenditure of
$8 000 for 52 horses to race could be called
successful.

The Hon. 1. G. Pratt: Do you know why Lhey
got that number only?

The Hon. TOM McNEIL: 1 would say because
there was insufficient enthusiasm.

The Hon. 1. G. Pratt: You haven't researched
it. You do not know the registration problems, do
you?

The Hon. TOM McNEIL: They have been a
very long time trying to get the thing going in this
State.

The Hon. [. G. Pratt: I1ake it you don’t know.

The Hon. TOM McNEIL: | know how many
horses raced! 1 hope Lhat we do not see the
situation that occurred with the greyhound racing
happening again in regard to sprint horse racing.
The $8000 that the Western Australian Turf
Club expended on these trials did nol include
payments to stewards. In fact, the only sums
expended were lor the fees for the jockeys and for
the use of the Katanning track.

I do nol propose lo oppose this Bill, bul 1
wanled to sound a note of warning regarding
sports which may not be able to make their own
way.

THE HON. G. E. MASTERS (West—Minister
for Fisheries and Wildlife) [9.05 p.m.): 1 thank
members for their support of the Bill. 1 was
interested Lo hear the Hon. R. T. Leeson’s
commenls. | imagine he knows very well that the
Hon. Claude Stubbs supported the advent of
grevhound racing. | think he introduced the
legislation to commence greyhound racing in this
Siate.

It is fair 1o say that the industry has run into
serious linancial and management problems over
a period of time, and it is fair 10 say, also, that the
cost of running the Tfacilitics is enormous. The
drop in spectator support has been an added
burden.

When any industry gets into financial trouble,
nothing else seems to go right. As members said,
we are sceking o effect a rescuc operalion. We
hope thai those involved in the industry and Lhe
public generally will 1ake a greater interest in it
by assisting in this way.

[COUNCIL)

The Hon. R. T. Leeson asked about the ncw
board. This will be established at the Cannington
Central greyhound track. Al the moment [ believe
the management set-up is in Perth, so it is hoped
that there will be a saving in that way, although ]
suppose it will be a minor onc only.

Perhaps a new board will give a new look to the
industry. 1 am not suggesting that the orgininal
management was bad, bul just that it had so
many problems to face, some action was
necessary. The new board may enable the
indusiry to get going in a slightly different
direction. Certainly, the board will be managing
greyhound racing throughout the Stale. Basically,
there will be a new financial structure and a new
look to the whole operation.

The two speakers before mec mentioned the
Totalisator Agency Board. We should express our
thanks to the TAB, to the Western Australian
Trotting Association, and to the Western
Australian Turf Club for being prepared to
support this project to give the industry another
chance. That is a good move in the interests of the
public and of the large number of people involved
init,

The Hon. Tom MecNeil said this is a rescue
operation, and, perhaps, to this end the TAB has
demonstrated its faith in the success of the
venture.

[t is not disputed that the $1.65 million could
be spent elsewhere. | suppose a value judgment
was madc about this matter. It is realised that
there is a chance of failure, but the belief is that
the new look could help the industry and put it on
its feet.

We must bear in mind that our population is
increasing quite rapidly with some large projects
gelting off the ground, and, alse, we hope that
these will generate more money in the community
generally.

The Hon. Tom McNeil referred 10 the TAB
stalistics and [ wrote down his figures; [ am sure
they are accurate. He said that the TAB takes
4.25¢c in the dollar. My understanding is that the
TAB in this State is better and more cfficicnt
than any other similar operation in Australia, and
indeced, in most other parts of the world. We
realise its management is excellent.

| would like 1o congratulate the TAB for the
way it has come forward to assist the greyhound
racing industry, and also on its very efficicnt
operation.

My understanding i1s that thc Mandurah
greyhound track stands on its own fect. The
takings there arc as good as the takings at
Cannington Central, but with far lower payouts.
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The facility at Mandurah is much cheaper to run
and the initial construction cost was nothing like
the construction cost at Cannington Central.

I trust 1 have answered some of the Hon. R. T.
Lecson’s  querics about the change of
management. We hope the new operation is for
the benefit of the State and those involved in the
industry. Morc particularly, we hope the public
will now take the opportunity to use this sporting
facility and support greyhound racing.

Question put and passed.
Bill read a second ume,
In Commitiec, ctc.

Bill passed through Commitlee withoul debate,
reported without amendment, and the report
adopted.

Third Reading

Bill read a third time, on motion by the Hon.-

G. E. Masters (Minisier for
Wildlile}. and passed.

Fishertes and

SETTLEMENT AGENTS BILL
Second Rceading

Debale resumed from 7 May.

THE HON. J. M. BERINSON (North-East
Metropolitan) [9.12 pm.]: 1 always recommend
caution when lawyers argue the public interest in
support of a mcasurc which will benefit them also.
I do not say that with any sense of disrespect to
my collcagues in the lcgal prolession. It is a
comment that would apply in equal force to
almost all Lhe special interest groups—the
pressure groups—which are spread throughout
the community. It applies to doctors when they
purport to argue solcly for the benelit of their
paticns. It applics to teachers when they purport
to arguc solcly for the benefit of their students. It
applies to public servants when they purport to
argue  solely for the benelit of beuter
administration. Who is belter than we are o
know thal il applies in {ull measure 1o politicians
when they purport 1o argue solely lor the benefit
of everyone else but themselves.

Having said that, 1 belicve il is important to
look also at the other side of the coin. By that |
mean we should not be so cynical about pleas of
public interest that we ignore them altagether,
even when they might well be valid. This
Settlement Agents Bill is an example of the risks
which lic in taking an attiwude of that sarl. The
Bill suffers in the first place from the pressure-
cooker procedures that have becn lollowed in this
Parliament.
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For faur full weeks a1 the outsel we virtually
did nothing in this House but look lor something
to do! We¢ mcandered through that abortive
Address-in-Reply, following it through its long
and poiniless path; we ended up using lour full
weeks in that quile useless exercise, devoling no
time at all to Government proposals for
legislation.

So, first we had ihe drought and following that
the Mood. In the last couple of weeks, legislation
has poured into the Parliament, some of it very
complex, such as the Workers’ Compensation Bill,
other parts of it highly contentious, like that
clectoral monstrosity which is now under debate
in another place. and 100 many parts of il subject
1o the insistence of the Government that it pass all
stages by the end of this week. [ am very
concerned that adequale consideration of
legislation by members has been difficult, and
proper consultation with intercested bodies oulside
the Parliament almost impossible.

Again, this Bill highlights the problem to which
I am referring. Although a lawyer myself, [ think
it will be evident | hold no briel for the Law
Saciety in particular, or for that matter, the legal
profession in general. Al the same time, knowing
of the Law Socicty’s special interest in this arca;
of its members’ professional expertise in the
relevant law; of its detailed submissions on similar
earlier draft legisiatian over a period of some [ive
or six years; i1 is both striking and regretiable the
Law Socicly was given no opportunity to discuss
the Bill with the responsible Minister until the
Bill had actually passed through all stages in the
Legislative Assembly. and been introduced here.
That is nol a procedure which is appropriate 1o an
arca which contains significant  technical
problems and involves matters which interest the
public deeply and have great potential effect on
them, given the fact that the purchase of land or
of a home usually is the major single financial
transaction for most of Lhe electors we represent.

There is no doubt that the objective of this
Bill—namely, 1to regulate the activities of
settlement agents—is desirable. Settlement agents
should be licensed; they should be required 1w
keep trust accounts; those trust accounts should
be subject to annual audit; the agents should be
required 1o have professional and fideliy
insurance; and their charges should be subject 10
a maximum scale, especially where people doing
similar work already are subject to fee regulation.
So, there really is no argumcnl about the basic
scheme of the Bill.

However, there does seem substantial room for
argumentl on the details of the scheme: in my
submission, the details are highly significant. The
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most significant cffect of the Bill, if cnacted, will
be o extend substandally the area of
conveyancing in which settlement agents can
engage. This | should say at the outsel is in
marked contrast 10 the impression given by the
Minister in his sccond reading speech, when he
made the following statement—

It is important to stress that the funciions
of a scitlement agent as detailed in the
schedule 10 the Bill are those actually being
carried out now and which have lor some
years been carried out by the sctilement
agents.

The Hon. Peter Dowding: That is jusi a lie.

The Hon. J. M. BERTNSON: To use rather
more muled language, that is simply not so. At
least, it is not so if by that comment the Minister
was referring to work now being carried out
legally by scttlement agents. In the present stale
of the law, as 1 understand it, settlement agents
are emtitled to search tiles, preparc transfers,
preparc sctilement stalements, arrange payment
of stamp duty, and attend to sctilement. There
can be no reasonable objections 1o those activities
continuing and they are in fact included in clauses
1 (1) (a) to (g) and (2)(a} of the second schedule
to the Bill.

As against that, settlement agents are nol now
entitled 10 draw contracts of sale, powers of
attorney, applications to register a strata plan,
statutory declarations, or the many other items
listed in the same sccond schedule. If settlement
agenls arc acting legally and not doing such work,
the Bill will not, as the Minister assurcd us,
simply confirm them in their present activities.
Alternatively, if they are not acting legally, this
Bill will operate so as to rcward them for their
past illegal activitics.

It is a mistake to regard this Bill as covering
simply run-of-the-milt transactions involving, say,
a fee simple title, with unconditional cash
purchasc and no trauma attached. hs scope is
much more exiensive than that. 1t opens the way
Lo participation in quite complex transactions by
people with literally no appropriate training.

For example, although the Bill envisages some
sort of gualifying examination, that requirement
will not necessarily apply to any settlement agent
who has been in business for live years. | think
the number of agents in that category now would
be quite large. It sounds trile to say—but it
remains true—that a little knowledge is a
dangerous thing and that ignorance can be bliss.
The great risk is that, after settlement agents
have blissfully applied their limited knowledge, it
will be the consumer, as always, who will pay.

[COUNCIL]

| draw attention to only one other aspect of the
Bill; namely, its failure to avoid cffectively
conllict-of-interest  situations. The Bill in its
present [lorm applies no restriction on ¢stale
agents being involved in seitlement agencies and
there 15 nothing to prevent a settlement agency
which is related to the vendor agent from
purporting 1o act independently for the purchaser
in a transaction. The effect of this could be that a
group of interrelated interests could quite readily
ecnd up representing  both parties 1o the
transactlion.

True, an attempt has been madc in clause 46
(3) and clause 47 (3) to prevent a settlement
agent acting for both the purchaser and vendor.
This restriction does not apply, however, where
there is an acknowledgment and consent in
writing by all affected partics. This combination
of provisions in itself gives little or no-pratcction
for the consumer. The praclical realities of the
situation are that such an acknowledgment and
consent will be incorporated in documents as
standard practice by estale agents, and members
of the public will be induced to sign these
documents in precisely the same way as
purchasers now quite happily sign contracts
appointing the vendors® setllement agent as their
agent as well for settlement.

The Hon. Neil Oliver: That is a pretty good
practice. provided conflict of interest does not
arisc, because it makes it easier (o arrange
seitlement.

The Hon. J. M. BERINSON: [t may make it
casicr, but the situation may well arisc where it is
100 casy, and where purchasers who should be put
on natice of difficulties in lransacuions by their
independent advisers in facl are encouraged or
persuaded 1o proceed simply because their agent
for the purposes of settlement in cffecl is the same
party as is looking for his commission on the sale
in the first place.

The Hon. Neil Oliver: Isn't that what this Bill
is all about—the regulalion of seltiement agents?

The Hon. J. M. BERINSON: Of course the
Bill is for the regulation of settlement agents;
howcver, 1 am saying the proposed regulation is
insulficient in this particular area of potential
conflict of interesl. | am not arguing with the
regulation of seitlement agents; 1 am saying the
regulation provided by this Bill, so lar as it
purports to attend ta potential conflicts of
infcrest, is ineffective.

Similar proposals to those embodicd in this Bill
have been the subject of a Select Committee in
Victoria and a Royal Commission in Britain; they
have also led to much stronger protective
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legislasion in South Australia than is proposed by
the present Bill. | pul it to the House that we
should 1ake advantage of thal experience in those
other jurisdictions before making a final
commilment ourselves.

In addition to these comments, [ should like to
make at lcast one further poinl clear: It has been
suggested in some quarters that what the Law
Sacicty really is after is the abolition of the
settlement agency system ahogether and thereby
the avoidance of ordinary commercial competition
with conveyancing practitioners.

The Hon. Neil Oliver: Arc you suggesting
instcad exchanges of contracts between solicitors
as is provided for under the Viclorian legislation?

The Hon. J. M. BERINSON: No, | am not
suggesting thai at all. My only reference to the
Victorian situation was to the ¢ffect that a Select
Committec had been appoinied in Victoria to
consider the various problems associated with
setilement of land transactions. | am saying it
would be advisable for this House 10 look at the
experience in Lhat State, as well as the experience
in Britain and Soulh Australia, before making a
determination on this Bill, given the defects of its
present form.

The Hon. Neil Oliver: | can assure you the
Victorian review was taken inlo account.

The Hon. J. M. BERINSON: If that is the
case, | would say it was not taken into account
very well,

The Hon, Neil Oliver: It was.

The Hon. J. M. BERINSON: | do not pretend
10 be an cxpert on the Victorian legislation.
However, | have come across it to the extent of
understanding that, under the Viciorian system,
purchasers certainly are sccured by requirements
upon ¢statc agenls to provide them with much
more advance information than is required 10 be
provided in this Siale. 1 do not take that any
further because, for the moment, | am not
concerned with the Viciworian legisiation; | am
concerned with the possibilities of legislation in
Wesicrn  Australia, and | would prefer to
concentrale an that.

I think 1 was at the stage of saying that some
pcople arc looking at the Law Society's
stalements, and its arguments over the yecars as a
refleciion of the fact that what it is recally
after—in spite of what it says—is the abolition of
the seutlement agency system. | doubt whether
that is true, if only because it would be completely
impractical.

I make it clear that the Opposition does nol
seek Lo abolish settlement agents or 10 resiricl
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them from any area in which they now
legitimately operate. I1 is the extension of their
present limits which occurs 10 us as presenting a
poteniial problem which, given its widespread
implications, should receive more careful
consideration by the Parliament than is the case
at the moment.

It would be easy for the cynics to say the Law
Society is seeking only to protect the income of its
conveyancer members.

My great fear is that any loss of income by the
conveyancers will be more than balanced by the
common lawyers as they deal with mess after
mess in the courts.

The Jaw reports are filled with examples of
legal difficuities which have resulted from poorly-
drawn documents by qualified legal practitioners.
How much greater is the risk with virwually
ungualified laymen? It is a risk 10 be more
carefully examined than the Parliament has so far
done, and a Select Commitiee with an carly daic
for report is a sensible and practical way to
proceed. With that in mind 1 give notice that il
the Bill passes through the second reading slage
the Opposition will move that it then be referred
to a Select Commilttee of this House.

THE HON. TOM KNIGHT (South)
[9.31 p.m.]: ! rise to oppose the Bill in principle. [
oppose only the situation the Bill will create
which will perpetuate a practice which has been
going on for many years; that is, the practice of
real estate agents using settlement agents 1o setlle
on behalf of their clients when they really do not
have any right to expect that.

The real estate agent is expected not 1o get his
commission until the settlement has been fully
effected. Most people approaching a real esiate
agent for 1he purpose of buying a property believe
that man will guide them on the proper track
concerning what they wish to achieve.

Usually the practice has been that at the time
of (he settlement of the deal the young
people—and it is mainly the young people
involved—are asked who they wish 10 seille on
their behall. Obviously not wishing to show that
they are unaware of the situation in the real
estale world they say they do not care and ask
who the real estate apent uses. [ know this occurs
because it has been brought 1o my attention on a
number of occasions. The agent has indicated 1hat
he uses ABC settlement agent and so the young
people say Lhat that will do for them. They sign
on the dotted line and the settlement agent seitles
on their behalf. The young people receive an
account from that settlement agent for settling
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samcthing that has been alrcady allowed for in
the real estite agent’s ariginal commission.

I was involved in an incidentl last year which
caused me to ring the President of the Albany
Real Estate Agents Board. He indicated that all
the older local agenis had scttled on behalfl of
their clients for some years. | then comacted a
rcal estale agent in Esperance and he indicated
the situation was the same there.

It was indicaled to me that a practice has been
cstablished in Perth which is used for the benefit
of saving the real estate agents doing what they
should be doing. 11 has created another prolession
in Lhis State so that people wishing 10 buy land,
houses, and property are subject to an additional
charge over und above that of the cstate agent's
commission.

It is a situation with which 1 do not agrec. it
places a Tlurther burden on young people in
particular when buying their first home: young
people who are scraping for money. because at the
time they decide to buy a home they usually have
10 approach a building socicty. They have to meet
the fee for a title scarch and other similar costs
imposed by building socictics which amount 10
hundreds of dollars. We find that scttlement
agents charge for settlement of transactions that
should be carricd oul by estiate agents. That cost
could have been used o buy the living room
carpel or furniture. That is a practice we should
not perpetuile or support.

The Hon. . E. McKenzie: Do | ounderstand
you 1o say Lhat estale agents include that charge
in their commission?

The Hon. TOM., KNIGHT: It s included in
their Lransaction.

The Hon. J. M. Berinson: I is covered by their
sclling commission.

The Hon. TOM. KNIGHT: Aboul five ycars
ago in Albany | sold a block of land and when |
received the cheque back. $83 had been deducted
from the amount | had cxpected to receive. | rang
the agent who was new Lo the town. The agent
said that from then, all estate agents would be
using scttlement agents to do seitlements for
vendors. | then rang the President of the Real
Estate Institute and he assured me Lhis was not
the case. He said that all 1 had to say was that |
did nol want anyone clse but the estate agenl 10
seitle. He was getting the commission and he was
obliged 10 do that work.

Last year | bought a home unit in Perth and
the cstate apent asked me who 1 would like to
have settle on my behalf. | said “You™. He said
“We don’t do that”. 1 said “Why should | pay an
ddditional fee 10 a settlement agemt when | am
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paying your commission?” He said he would not
do it and | said that if that was the casc 1 would
cancel the contract. He finally said that his
company, on bchall of the vendor's company,
would guarantee the settlement because he did
not want to losc the deal.

This year [ made arrangements for my
daughter to buy a home unit. At Lhe time of
scitlement the agent rang and asked who she
wanted Lo arrange the settlcment. She said she did
not want anyone but him 1o do the work and he
replicd that he did not do thai. When he
approached me | said | wanted him 1o settle on
behall of my daughter. | cxplained that it was a
simple transaction and that he should arrange lor
the transfer of the title and then pick up my
cheque. He said the deal had 1o go through a
scitfement agent. | said that il he did that | would
refuse 1o pay the money. He then said he would
scrap the deal. | said | wanted that in writing
because a contract had been signed and witnessed
for my daughter 1o buy the unit. Scveral hours
later his wile rang and said “Mr Knight, the
company has mecl and has agrecd Lhat in this
particular instance, so as not to cause any alarm
or problem, it will guarantee the cost of the
scitlement”. | said " Big deal™.

This is the sort of thing which is happening. |
will not say it is illegal, but we have allowed a
practice 10 slart and carry on in this State for the
last 10 or 15 years. The people who are losing out
the most are the young people. They are our sons
and daughters who can ill-afford to be paying out
amounts they should nol be subject 10. The real
cstate agents arc taking the money without doing
the necessary work. They are banking the money
which should bec in the pockets of the young
peoplc.

We are taking away the privilege and standard
we have enjoyed in Australia for a long time; we
are taking away the ideal of personal home
ownership. We  have increasing  interest and
buitding ratcs. Young people are having 10 pay
hundreds of dollars to building socicties for Lheir
various fees. IT they 1ry 1o pull out of a contract
with a building socicty Lthey have to pay three
months’ payments in advance which may make it
impossible for them o0 move into a better
standard of homc. This is helping to destroy the
ideal of home ownership in Australia.

Il we agree 10 legalise his situation, people in
the community will be disadvaniaged.

The Hon. F. E. McKenzie: You can gvercome
this by refusing to pay Lhe commission Lo the
cstate ugcnl.
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The Hon. TOM KNIGHT: There are (wo
answers 10 this problem. One is that estate agents
should pay sctilement agents out of their
commissions if they wish to use seitlement agents.
The other answer is that if we assume that an
cslate agent is getting 10 per cent of the price of a
house being sold we could work out that the cost
of scttlement is 1.5 per cent. We could cut down
the real estate agent’s commission to 8.5 per cent
and allow the 1.5 per cent Lo go to a seullement
agent as a separate entily.

If we po along with this legislation we can
possibly give the matter all the publicity it needs;
we can tell cvervone through the Press and by
radio and by tclevision what is happening.
However, in 18 months™ time the next group of
the buying public would have forgotien this
situation. The Government has o come out and
hammer the fact that there is no obligation on the
part of a home buyer to pay for a settlement
agent to setile a deal.

The Government should extend this Bill 1o
cover the points 1 have raised. W should bring
about a reduction in the recal ecstate agent’s
commission if setilement agents arc to be used. |
have given this matter a great decal of thought.
Many people are confronted with this
predicament. As 1 said. country real cstate agents
still settle for their clients. This whole thing is a
Perth-based concept.

The Hon. F. E. McKenzie: It will spread to the
country.

The Hon. TOM KNIGHT: The new cstale
agenis moving into Albany are doing the same
thing. yet the old companics, such as Arthur
Johnson Snowball Piy. Lid., R. B. Merrificld &
Son, and Wellington and Rceves scitle for their
clients. Over the years it has been the big business
transactions on a company-to-company basis with
morigages. caveats, and liens which need the
cxpertise of solicitors. [t has always been accepted
that a solicitor would move into these complicated
deals.

As the Hon. Joc Berinson said, pcople have
ncver had problems with deals worked o by
solicitors, so why should we make people pay out
money which is already part of a contract with a
rcal estate agent?

Looking through the Minister's second reading
speech | find that the Minister said—

The functions allowed to be carried out by
a rcal cstatle agent and a business settlement
agent are detailed in schedules 2 and 3 of the
Bill.

There 18 no schedule 3 for the Bill. Is that an
oversight which no-one has picked up?

1781

The Hon. F. E. McKenzie: The Minister will
answer that.

The Hon. TOM KNIGHT: [ am not opposed Lo
the Bill becausc I belicve setiiement agents should
be registcred. They should be registered and
accountable to someone. They should also be able
to oblain a position in the community, but | do
not want them 10 be an additional cost, which will
be the case if we accept this Bill without ensuring
that their fees are (aken from csiate agents’
commissions. | am against the idea of the estate
agents being able 10 find another way such as ts
now happening Lo make money. We should give
this matler all the publicity in the world so that it
will help people this year and perhaps next year.
Some members in the House might remember Lhe
situation when a member of their family or a
relative is dealing with an estate agent. But who
will look alter the rest of the public?

This Bill does not go far enough. It should go
further so the public will not be inconvenienced. It
is said that ignorance is no cxcuse for a lack of
knowledge of the law, but we are supposed to be
looking after people who cannot be expected to
know all the taws of the land. We have 10 protect
thosc people and we can do so by registering
scitlement agents. However, | would like the
Minister to say “Yes, we will add the provision
for which you ask™. | am not prepared to go along
with the Bill in total unless that provision is added
so that the Bill is more embracing. | oppose the
principle of the Bill. but what it tries to achicve
has my support. | do not belicve members should
support it while i1 remains as il is because it does
not go far cnough. | do not know whether to sit
down saving | opposc the Bill because 1 would like
the House to consider the points 1 have put before
it. | will make up my mind how | will vote when
the questian is put.

THE HON. H. W. OLNEY (South
Mectropolitan) [9.44 pm.]: Lest it be thought |
hold a bricf for the Law Sociely, | will issue an
cven stronger disclaimer than my deputy leader
did and indicate that | am not a member of the
Law Society.

The Hon. D. K. Dans: Shame on you.
The Hon. H. W, OLNEY: 1 have done whal is

so dear 10 the heart of Mr Masters—I have opted
for voluntary non-unionism.

The Hon. D. J. Wordsworth: Scab.

The Hon. H. W. OLNEY: Il the Minister
wishes me 1o discuss 1the reasons for my decision |
will do so later.

The Han. G. E. Masiers: | will speak to you
afterwards.
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The Hon. H. W. OLNEY: The fact of the
matter is that, at the present time, due (o
circumstances, | am not a member of the Law
Society, although 1 was. For many years | was
involved in conveyancing and some years ago |
conducted a very busy conveyancing practice. 1n
fact, 1 was conducting conveyancing rather
extensively in 1970 and that was the time when
scitlement agents had their birth.

The Minister was correcl—it was one of the
few correct statements he has made—that
although settlement agents have operated in
Wesltern Australia for some years now, the major
growth in their operations has taken place since
1970 at which time changes in the operations of
the Lland Titles Office placed greater
responsibility for settiement of  property
transactions outside the Titles Office.

1 think it would be useful if I filled in some of
the background on this particular matier because
it is somecthing about which 1 know a litile
because | was involved in this field.

Prior to 1970 the practice adopted in Western
Australia for the sculement of real esiate
transactions was that, first of all, if the sale was
initiated by a land agent, the land agemt would
prepare the transfer of land and he would
normally have it cxecuted and stamped.

The facility for the land agent to do that—that
is. 10 prepare the transfer of land—was provided
by an amcndment Lo the Legal Practitioners Acl
which [ belicve was passed in 1926, That
amendment had the effect of rendering lawful
what would otherwise have been unlawful. | refer
to section 77 of the Legal Practitioners Act 1893,
as amended. Tt reads—

No person other than a certificated
practitioner  shall directly or indirectly
perform or carry oul or be engaped in any
work in connection with the administration
of law, or draw or prepare any deed,
instrument, or writing relating o or in any
manner dealing with or affccting real or
personal estate . . .

Other matters are provided for and, towards the
end of that section il states—

Provided that nothing hercin contained
shall be construed 1o affect public officers
acting in discharge of their official duty, or
the paid or articled clerks of certificated
practitioners, or any person drawing or
preparing any transfer under the Transfler of
Land Act, 1893.

So, the situation arose that it was possible, under
the Legal Practitioners Act, to do what otherwise
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would have been illegal; that is, to prepare the
transfer of land.

The Hon. I G. Medcalf:
amended a long Lime before that.

The Hon. H. W. OLNEY: It certainly goes
back before my experience. My first experience in
practice was in the late 1940s—and no doubt this
method was adopicd before that time—when the
real cstaltc agent prepared the transfer and
normally had it stamped. He collected the sitamp
duty from the purchaser and had the transler
signed. As Mr Knight said, he did that as part of
his commission.

If the transfer was straightforward and involved
a cash consideration—that is, a payment in
full—the real estate agent normaily attended at
the settlement received the money, and accounted
for it to the vendor.

If the matter involved the vendor in carrying
the finance by contract of sale or by way of
morigage registered against the title, the transfer
was dealt with by the vendor's solicitors. The
practice on settlement was that all the interested
partics—and there could be quite a host of
them—attended the transaction. The interested
partics could include the first or second
morigagee or whoever held the tile, or the
representatives of Lthose people and they would
attend for the discharge of the mortgage. The
vendor, through his representative, would attend,
usually with the transfer, the new first mortgagee,
and the second mortgagee if there was one, with
their documents, and through his represeniative
the purchaser might weil be there for the purpose
of paying any balance which was not covered by
the finance raised on the mortgage.

These peoplec would all attend a1 the Office of
Tiles: there might be six or more people it a very
crowded strong room. The documents would be
checked against the original title and in the strong
room by an Office of Titles clerk and it would be
initiallted by him. Thc documents would then be
taken 10 the receiving room where another clerk
called an assessor—usually highly-trained and
most  efficient—would  check  through  the
documents and vet every detail.

Having done all that, and having been satisfied,
bhe would assess the fees to be paid on each
document, the parties would come together and at
the stage the assessor stated the transaclion was
in order the fees would be paid to the cashier and
cheques would be exchanged. Registration would
take effect at that point.

It was a good sysitem for a small town and it
was rarely that an Office of Titles clerk made a
mistake.

1 1hink it was
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Once a title is registered it is vinwually
sacrosancl. Therefore, it is imporiant that when
rcgistration takes place the documents are in
order, because on the strength of that registration,
the money changes hands. As this city and Staie
progressed it was obvious that the lacilitics at the
Tiles Office were inadequaie in every respect.
We were fortunate, at the time, 10 have some
outstanding public servants at the Titles Office
and as a resull a number of modifications were
made to the system of registering titles. This new
system was introduced in 1970.

This system was instituted when the Law
Chambers building in Cathedral Square was
compleie. At the time it was the most cfficient
and up-1o-date system in any Titles Office in this
country.

One of the changes that was made—it was not
a matier of law or decree, but rather a matter of
administration—was that it was decided that it
was undesirable 10 have crowds of people in the
Tilles Office. 1 can tell members that on the last
day before Christmas or a public holiday one
could not move in the Tiles Office. Such a
situation was not acceptable 10 the new sysiem of
registralion.

The Hon. | G. Medcalf: You are not thinking
of the Christmas party?

The Hon. H. W. OLNEY: No, just in the
morning. The Titles Office administratian
requested that, in the future, the exchange of
documents should take place clsewhere. For this
to occur it was necessary Lo seck the co-operation
of the people involved. The people involved at Lhe
time were solicitors and recal cstate agents, as well
as banks and, to a lesser extent, building socictics.

The arrangement was this: In future all
transactions would take place in the office of the
salicitor or the representative of one of the
partics: usually it would be at the office of the
mortgageec who was providing the linance on the
first morigage. After all, it was the interest of the
morigagee which demanded most protection and
he was the person who would take the certificate
of title after registration.

The arrangement was that at the mecting of
interested parties, cach one would examine the
document for accuracy and if cach onc was
satisfied, the documents would be handed 1o the
person who was 1o cffect registration.

This system did not have a fail-sale mechanism
which was offered under the previous system
when registration took place at the counter of the
Titles Office.

The nced for a new system meant that there
wias a point in time where the money was
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transferred and cheques were exchanged and one
person held all the dacuments. Of course the
cflicacy of the transaction is not realised until
registration 1akes place, and there is a possibility
that something may occur in the interim period
between settlement and the passage of the
documents to the Titles Office.

The Titles Office may find some Maw in the
documentation and reject it. There may even be
some irreparable Naw in the documents which
those who have examined them have missed. The
prospect of this contingency arising—thal is, the
total rejection of the documents after seuilement
has taken place—is unlikely, but nevertheless it
dous oceur,

| can assure members that on the few occasions
it has occurred the problem of getting back the
money and giving back the documents to everyone
is a very great one indced.

As | have said, this new system of land
registration which came into effect, I think, on 3
March 1970, was accompanied by the new system
of settlement. Also, at the same time the Law
Society promulgated a schedule of fees
appropriate 1o the particular aspect of
conveyancing which it previously did not have.
Remember that 1 have indicated that hitherto the
estate agents had donc the preparation of
transfer, the stamping af i1, and usually the
adjustment of rates and taxes; but the Real Estale
Institute said that its members were prepared and
willing 10 opl out of this responsibility.

Afier all, the members of the institute had in
cffect been doing it for nothing, although Mr
Knight takes the view that they should do it as
parl of their commission. However, 1 think legally
that was not the case. They were very interested
in doing conveyancing to ecnsure that the
transaction procecded, because if it did not
proceed their commission could be in jeopardy.

In any event the arrangement enlered into
between the Law Society and the Real Estale
[nstitute was that in luture the selling agent
would obtain an cxecuted contract and pass it 1o
the vendor’s solicitor for the purposes of
scitlemeni. As | indicated carlier, this caused the
introduction of a ncw scale of fees which some
people thought was too high. Certainly 1 think
one must be fair and say it was higher than people
were paying previously, because they were not
paying the real estate agent lor doing work which
now would be done by a solicitor.

As a result of this change a few people who
worked in real cstale agencies which no longer
nceded their  conveyancing  staff  became
redundant, and some thought that with all they
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knew from what they had done for many years,
they could do it much cheaper than lawyers were
claiming should be the fee, so at that time we had
grow up a number of sctilement agencics.
Sctilement agencies are a fact of life in this age
and we as a parly arc not opposing their
continued cxistence. However, 1 suggest it is an
outrage that for some 11 years substantial
amounts of money have been handled by
unqualified, unregisiered, unsupervised, unbonded
sctilement agents, and it is surprising many more
defalcations have not accurred.

I am not saying that real estate agents in the
past did not decfault nor, for that matter, that
solicitors on occasions do not default with trust
moneys, but for many yecars we have had
protection against that event in the case of both
land agents and solicitors. However, we have had
no protection apainst default on the part of
scitlement agents for at least 11 years, and it is
high time something was done about it. That
seems 10 be what is now contemplated, and we
wholeheartedly support it.

The Hon. W. M. Picsse: Has there cver been
any proven dcfault on the part of a scitlement
agent?

The Hon. H. W, OLNEY: Yes, indced there
has. However, the fact of the maitler is that
whether or not default has occurred, large
amounts of trust lunds have been handled by
people who are faced with the possibility of
temptation, and that should never have occurred.
Of course, we support the move 10 provide some
protection to the community with respect 1o
selttement  agents. 1 think—but | am not
surc—that these days the aclual fee differential
between scttlement agents and  solicitors  has
virtually disappeared. but | stand 10 be correcied
il that is not the case. In any case, it is probably
an irrclevant laclor so far as my argument is
concerned.

Scttlement agents have become an established
fact of lifc and, of course, some people have seen
the advantage in them. The fact of the matter is
that many sectllement agencics are associated with
real estaie agents or solicitors. Some real estate
agents have realised that there is now a general
acceptance in the community—exceplt for Mr
Knight—of seulement agents and that something
extra has to be paid when people buy or sell a
property, and particularly when they buy it. So it
is not surprising that those with an eye to the
main chance have got themselves into the act and
we have had real estate agencies with their puppet
scitlement agencics and solicitors doing the same.
I will not name any of the firms involved, bul the
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fact of the matter is that it has becn a good little
lurk in some ways.

The Hon. Peter Dowding: The President of Lhe
Liberal Party has one.

The Hon. H. W. OLNEY: Yes, they have
theirs, too. It provides the means of diverting a
solicitor’s professional income through a non-
professional organisation as an adjunct to a
solicitor’s normal work. The non-professional
organisation may bc owned by one’s wile or
nominee company——| am not sure, because | have
never had one; I mcan, | have a wife, but I have
never had a nominee company. This has been the
means of syphoning off a lucrative part of their
income as a means to reduce taxauon. It also
provides facilities—and I do not suggest it is done
generally—for settlement agents to go around
touting for work which solicitors cannot do.

Scttlemenl agents can go around knocking on
the daors of real estate agents looking for work. |
know some have done this in the suburbs. 1 am
not saying they are connected with solicitors, but
I know they have gonc around suburban real
eslate agents who really are not qualified wo do
settlement work and have offered to do the work
for them.

We have got 19 the situation where this is
regarded as a fairly lucrative business and it is a
reasonable adjunct to conveyancing work; and it
is an arca which needs control. If this Bill simply
did what the Minister said it would do we would
raise no queries about it at all. [ repeat—and il
bears repeating—the following, which the
Minister said at page 8 of his second reading
speech—

1L 15 imporiani 1o stress that the functions
of a settlement agent, as detailed in the
schedules to the Bill, are those aclually being
carricd out now, and which have for some
years been carried oul, by settlement agents.

1 have already refecred to section 77 of the Legal
Practitioners Act which makes it an offence
against that Act for any person to be engaged in
the preparation ol documents other than a
transfer of land under the Transfer of Land Act,
unless he is a certified legal practitioner. So il in
fact settlement agents have been doing thosc
things which are set out in the second schedule to
the Bill, they have been breaching the law. There
have been occasions when scttlement agents who
have carried on some of these aclivities which
apparently are to be legalised now have been
taken before the Barristers’ Board and prosecuted
for breaches of the Legal Practitioners Act.

The Hon. Peter Dowding: Successlully, too.
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The Hon. H. W. OLNEY: Yes, successlully.
Other occasions have occurred when seutlement
agents have performed other funciions in breach
of the Act without their being prosecuted. But the
Government cannot have it both ways. h can
cither legitimise the settlement agent in the form
in which he has existed 10 the extent that i1 has
been lawlul for him to have carried on business in
the past, or clse say quite honestly “We will now
authorise the expansion ol your activitics by
allowing you 10 go into areas which you have been
prevented from entering since 1893, There is no
cxplanation as to why there should be an
cxpansion of the role of settlement agents into this
Meld, which has not been their role for the past 80
or 90 years.

[ think the Government must look carcfully a1
what it is doing and it must consider whether
thosc who have been advising it have in fact been
giving the Government the full siwory, or whether
it has had the wool pulled over iis eyes.

I wish to indicate some aspects of the role of
scitlement agents which are envisaged as part of
the second schedule in the Bill, but which
previausly have not been activities conducted by
them. 1 refer to page 93 of the Bill and clause
1(§)(h) of the sccond schedule which states—

completing powers of attorney in the form
of the Nineteenth Schedule to the Transfer
of Land Act 1893:

That may seem fairly simple. There is a form of
_power of attorney in the Transfer of Land Acty;
and in order to appeint an atterney one nceds only
to fill in the name of the grantor of the power and
the name of the graniee of the power. and then
sign it. However, the executing of power of
attorney is a very important sticp which imposes
the wransfer of extremely important legal rights to
the grantice of the power. I suggest that on no
occasion should any person be induced to sign a
power of attorney without the full effect of the
document being adequaltely explained to him.

[ suggest that a sewlement agent who satisfics
the qualifications of being over the age of I8
years, being a fit and proper person with plenty of
money, and of being resident in Western
Australia—those are the only
requiremenis—would nol necessarily be able
adequately Lo explain 10 a person granting a
power of atterney the effcct of signing such a
document. Certainly we could not puarantee that
in every case; nor could he explain a person’s
rights as to revocation and that sort of thing. That
involves legal advice which an ordinary seitlement
agent is not qualified 10 give.
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The next head of activity to which | refer is
paragraph (i) on page 94, which states—

subject o any conditions imposed by the

code of conduct, drawing or preparing and

arranging the execution of the documents set
forth in subclause (2) of this clause;

In clause (2} we have a list of 10 documenis
which the settlement agent will be able 10 draw
up. The first is a transfer under the Transfer of
Land Act 1893 which, as | have indicated, is
already within the province of anyone to draw up
without breaching the provisions of the Legal
Practitioners  Act.  However, the drawing,
preparing, or arranging of the exccution ol every
one of the other documents listed is, | suggest, a
breach of the Legal Practitioners Act. If these
items are not, why are they in this Bill? There is
to be an enormous expansion in the role of
settlement agents into a field which they have not
occupied previously.

If the Bill is passed, setilement agenis will be
authorised 1o draw or prepare an offer and
acceplance in a prescribed form. Again that may
sound quite straightforward. They just have o {ill
in the names and the price. However, we know
that is not the case. Very flew real estale
transactions would not involve some factor special
to that particular transaction, whether it be by
way of arranging finance, arranging possession
before settlement, or a myriad of other
circumstances that could arise. Of course, the
standard form of offer and acceplance does cater
already for special conditions. These special
conditions provide a great deal of work for
lawyers later, in sorting them out. The “subject to
finance” condition has been litigated in courts
time and again. Sometimes il can be responsibie
for aborting a sale when somecone has second
thoughts. All these Lhings require technical
knowledge of the law and of the effect of legal
documents.

Another document that the agenis will be
authorised to prepare is a caveat to protect the
interests of a purchaser and mortgagee for whom
a settlement agent is acting. That may sound fair
enough; but there are different forms of caveat.
The caveat may be absolute, or subject to other
claims. Unless one undersiands the significance of
the different forms of caveat—

The Hon. Peter Dowding: And the basis of the
claim.

The Hon. H. W, OLNEY: Unless one knows
the legal basis for the claim the caveat is
supporting, and provides the proper evidence to
support it, the interests of the person one is
secking to protect can be jeopardised. it is no
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answer to say that the preparation of the vast
majority of cases is straightforward. The vast
majority of cases arc simple enough; but il we are
passing protective lepislation we want 1o protect
the cases in which there is dilficuhly or doubl.
There is nothing in this Bill which requires the
proper consideration of the legal interests of the
client of the sctilement agency in the preparation
of caveats, or indeed in the preparation of any
other documents.

Another item of concern relaics 1o requisitions
on title in such form and subject to such
conditions as are prescribed. Requisitions on title
go to the real basis of the real estate transaction.
A person buying a picce of property nceds to
know [ar more about it than the real cstate agent
tells him. [n fact, he needs to know all the things
that the rcal estate agent has not told him. Not
only that, but also he nceds to know whether the
cstatc agent has Lold him the truth. There have
been occasions in my experience when that has
not been the case. The drafling of requisitions on
title is most important. The requisitions te be
delivered to the vendor depend upon the situation
of the land and many other lactors.

Members may appreciate that the purchaser,
under his contract, normally has the right to
deliver requisitions 1o the vendor. If they are not
answered satisfactorily, the purchaser has Lhe
opportunity to gct out of the sale within a limited
period. There is no point in our saying that we
will prescribe a standard form of requisition so
that all the settlement agent need do is to sct up
the standard form.

That is ali right in the standard case; but it is
the non-standard case about which | am
concerned. Some additional consideration should
be given in order that the interests of Lhe
purchasers might be protecled. That being so,
once we recognise that there are cases which do
not fit into the normal situation, we realise cvery
case has 10 be examined 10 ascertain whether it is
normal or abnormal.

1 do not propose 1o go any further on that point,
but it is sulficient 1o say thal what the Minister
said in his speech is simply not truc.

The Hon. Peler Dowding: He will not admit it.

The Hon. H. W. OLNEY: He may admit it
when he takes further advice.

The Hon. J. M. Berinson: Now it has been
pointed out to him, he is bound to admit it, surely.

The Hon. D. K. Dans: Not unless you take him
outside and explain it word by word.

The Hon, H. W, QLNEY: We will wait and
see.

[COUNCIL]

1t is a little unlair to say anything against the
Minister. because obviously he has not been the
Minister responsible—

The Hon. G. E. Masters: | am responsible here.

The Hon. H. W. OLNEY: —for the drafting of
the legislation. However, he should be responsible
in his response to our response (o the Bill. He has
indicated that the draft Bill was distributed
widely; and thal numerous submissions were
reccived (rom various people and parties including
the Law Socicly of Western Australia. | am
informed that the Law Society received an
advance copy of the proposed Bill in July or
August last year. The socicty prepared a
submission to the Minister; and | have becn
supplied with a copy of it. It was dated August
1980, and forwarded to the Chief Sccrctary. It
contains some 20 pages ol type.

The Hon. G. E. Masters: You are nol going Lo
rcad all that?

The Han. H. W. OLNEY: Nao. 1 will let the
Minister have my copy, if he wishes.

In August last year there was talk that the Bill
would be introduced then. 1t was not introduced;
and it caine into the Parliament more recently.
The Law Society sent its submission to the Chicf
Sccretary in August [980; and it indicated its
desire 10 discuss the submission with him. The
Law Society was given the opportunity to discuss
its submission with the Mimister last Friday, 8
May. By that time, the Bill cerlainly had been
read a sccond time, il it had not gone through the
Legislative Asscmbly.

The Hon. J. M. Berinson: Gone through. 1L was
already here.

The Hon. H. W. OLNEY: The Law Socicty
has indicated its disappointment that, although it
had been given the opportunity to comment. and
it availed itsclf of the opportunity to comment and
to make submissions regarding the draft Bill, it
was not afforded any opporiusity to make
submissions on the current Bill unu! after it had
gonc through the Assembly.

There is nothing in the Minister's second
reading speech Lo indicate that the Bill before the
House is the same as the draft Bill 1thal was
circulated. 1 must say that recently [ have come
across a piece of legislation shortly to come before
the House which is in the same sort of position.
When advance copies of a Bill are circulaled, it is
assumed that it is only a drafi, and a flew
amendments may be made. However, we find that
significant amendments have been made, but they
have not been referred to in the second reading
speech.
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| believe some changes have been made 1o the
original draft Bill circulated; but 1 cannot sec
anything in the second reading speech alerting us
to those changes. The Government ought 10 alert
the Parliament to the changes that were made in
the drafi Bill circulated last year, and which are
included in the final form now before the House.
We should be advised of the reasons for those
changes.

When the members of the delegation from the
Law Society saw the Minister on § May, they
were informed that the Bill had passed the
Assembly. Afier the Minister heard (their
submissions. he said that there was no chance of
the Government's accepting any of them. Thisisa
pretty shabby way of dealing with a professional
body of high standing.

The Hon. Peter Dowding: To which you do not
belong.

The Hon. H. W. OLNEY: To which | do not
belong, so ! can take an objective view.

The Hon. P. H. Wells: But you will renew your
subscription shortly.

The Hon. H. W. OLNEY: [ hope to have an
honorary subscription soon.

I have outlined a few of the reasons that we on
this side feel that this Bil} in its present form
could do with closer examination. There are some
provisions which to me—and I am speaking now
as an individual—are positively objectionable.
There are  provisions  which  are  quite
commendable—indeed, eminently commendable.

This question of settlement agents has gone on
for a long time. A Bill was introduced in this
Parliament in 1976. It went to the second reading
stage elsewhere, and then it was abandoned. | will
not comment on the reasons, because most
mcmbers know them. The fact is that it was
abandoncd.

The Hon. Neil McNeill: | would be interested
to know what your story is.

The Hon, H. W. OLNEY: Mr McNeill knows
the reasons. The lact is that some provisions in
that Bili were more acceptable than are some of
the pravisions in this Bill.

For at least |1 years settlement agents have
been active. A Bill was introduced in 1976—five
years ago. Now we have a Bill before the House.
Surely there is no reason that this Bill must
become law before Friday of this week.

I put it most earnestly to the Government that
when the motion lor the referral of this Bill to a
Select Commitiee is moved, it give it favourable
consideration. It should be referred 10 a Select
Committee with a view Lo ascertaining what is in
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the Bill; what changes in the law are
contemplated; and whether they are adequate to
protect not only the sctilement agens, who now
have a vested interest as they have established
busincsses, and not only the public, which pays
over its money and needs to be protected, but also
thaose people who will now be going to seitlement
agems 10 have work done in the conveyancing
ficld. The agents will not be restricted to real
eslate transactions, as in the pasi; but it will now
be possible for them to practise as conveyancers,
doing certain things in a direct relationship with
the public, rather than via the real estate industry,
which has been the position in the past, Under
this Bill. scttlement agents will be able to effect
contracts of sale; they will be able to do
conveyancing; and they will be able 10 prepare
requisitions on title. In fact, they will become a
subbranch of the conveyancing industry.

Let it be remembered that the Bill does not
provide for any basic qualifications. Indeed, the
“grandlather” clause will allow many people who
do not have any qualifications, apart from some
expericnce, to become regisiered.

As a matter of interest, | will relate o the
House a particular situation that arose with a
seltlement agent. | make no apology for taking
more time. This was a case before the Supreme
Court in 1978. The [acis briefly were that an
elderly lady, who was then a terminally-ill patient
in hospital, wanted to scll her property in
Wembley. She engaged an estate agent—a man
named Smyth—who found a purchaser, a man
named Rackham. That name may ring a bell in
the minds of some members.

Rackham made an offer to purchase. That
offer was conveyed (o the gwner of the property
who rejected it and said she would accept
$45000. The agenlt returned with a signed offer
for thai amount. The lady accepied it on the basis
that she would be paid $20 000 cash and $25 000
would be carried on mortgage. That was quite a
simple transaction.

Mr Smyth also conducted a settlement agency
business called Transfer Setutlement Service, or
some similar name. He conducted that agency in
conjunction with his real estate business. In the
course of his dealings with the vendor, he
procured her authority to act for her as the
settlement agent, and (o carry through the
scttlement of the transaction.

it was obvious 2 mortgage had 10 be prepared
by a solicitor. The vendor was adamant that it be
prepared by a solicitor. She did not insist on any
particular solicitor, but she wanted il done by 2
solicitor. She was one of the few people who have
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confidence in the legal profession and her words
were “Solicitors know what they are doing™.

What happened was that the agent told her Mr
Rackham was a mortgage broker and he had
asked whether it would be all right for his
solicitor to draw wp the mortgage. The vendor
said that would be all right, as long as it was done
by a solicitor. What did the scttiement agent do?
He handed over the documents to the purchaser
and said “Get a mortgage prepared. Instruct a
solicitor.” Hec did that, bul the instructions he
gave the solicitor were not to prepare a first
morigage. He told the solicitor to prepare a
sccond morigage.

Mr Rackham then went efsewhere and raised
$30 000 on a first mortgage and that morigage
was prepared by a  different solicitor. The
settlement agent 1ook very little part in this whole
transaction, cxcept to tell the lady everything was
going all right. He held the tilde dced and he
thought he knew everything was all right.

Finally, the scttlement agent turned up at
settlement. A group of people was gathered
1ogether and he did not really know who they
were. He knew he had to obtain the dilference
between the deposit and $25000. He saw the
document of mortgage which he did not
understand. 1t had an encumbrance endorsed on
it, whereas, in the case of a first morigage, the
words “‘cncumbrances nil” should appcar. This
mortgage  document  had  “encumbrances
mortgage” and a blank and then the word “o”
and another blank which would bec completed
later.

The settlement agent did not understand the
significance of the endorsement on the mortgage,
but he thought he knew everything. He had the
title and came out of the office with $20000 and
thought he had done his job.

The Hon. Peter Dowding: He had been done.

The Hon. H. W. OLNEY: He had not been
done then; he was done later on. Mr Rackham
disappeared from Woestern Australia  without
paying anything and leaving behind a property in
his name which he bought for $45 000, which was
then mortgaged for 355000, and was worlh
something considerably less than $45 000. When
the first morlgagee, to whose interest the vendor,
who thought she was getting a lirst mortgage, was
subordinate, finally sold, he got back his moncy;
but not all the second morigage money was
recovered, which was understandable, so the
vendor’s estate—the lady had unfortunately died
in the meantime—was left with a shortfall and
her trustees sued. The Supreme Court held that
the settlement agent was negligent and liable for
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damages in the form of the loss of mortgage
money and the interest which had not been paid.
A judgment was given against him for
approximately 321 000.

That is an example of whal happens when
somecne dabbles in somcthing he does not
understand. 1 am not saying Mr Smyth is typical
of all settlement agents—f{ar be it from me to
suggest that. | know many settlement agents who
are highly competent and probably the majorily
of them arc, and they have nolthing 1o fear. We
arc not regulating the industry to protect the
public against competent people. The regulation is
designed to protect us from incompetent people.
This Bill leaves open the problem of providing for
compctent people and if we are going to expand
the activities of these people into areas they have
not previously enlered, we will compound the
difficulties which even now are very subslantial.

I urge the Government to accept the suggestion
that we have another look at the matter. It would
secm 1o me cminently suitable that a Select
Committec of this House be appointed for Lhe
purpose of ascerlaining what this legislation
contains and what needs to be included in it

We can draw from the experience in South
Australia. For a long time land brokers have
worked (here and, indced, South Australia and
Weslern Australia are the only Lwo States which
have lay people in this field of conveyancing.

In 1573 the South Australian Government,
after very strident criticism from the South
Australian  Supreme Court  cancerning  the
activities of land brokers, legislated 10 wrile in
suitable protection in cases where land brokers
had been involved in conveyancing.

A great deal can be said about this Bill; but we
are anxious to cnsure the public are protected.
However, the public will not be protected if in
fact they are only hall protecied. Providing
adcquate guarantecs is one thing, but providing a
competent professional service is another, and this
Bill does not guarantee that.

THE HON. PETER DOWDING (North)
[10.38 p.m.]: | should like (o repeat, so that the
Minister who we are aware is nol responsible
uhimaltely for putting up these picces of
legislation—

The Hon. G. E. Masters: 1 am, in this House.

The Hon. PETER DOWDING: It is fairly
clear that the present Minister in the other place
who is giving instrutlions to the Minister in this
place, is sciting about to introduce legisfation
without fully acquainting the Minister here with
the true sitwation or he is encouraging the
Minister in this place 10 mislead the House. The
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Minister cannol have it both ways—either he is
sctling oul io mislead the House or he is not being
briefed properly.

As 1 think has becn pointed out very properly
by the Hon. Howard Olney and the Hon. Joe
Berinson. obviously some mcmbers on the other
side have read the legislation and 1he second
reading speech of the Minister. It is clear that, in
particular, on page 7 of that speech the Minister
is cither poorly bricfed or is anlempting 1o mislead
the House. Not coming from the paranoid left, |
am prepared to discount the theory that the
Minister across thc table is sciting aboul
deliberately 1o mislead members in this House. |
am prepared 10 accept his brieling is bad, bul
with all due respect, he cannot have it both ways.

If, as | have remarked previously and | belicve
it Lo be so, some members opposite have read this
Bill. they should be aware the remarks made by
the Hon. Tom Knight are quite correct. The
Opposition does not say that scttlement agents
should be abolished or disbanded, or that their
operations should not be subject to an Act of
Parliament. It is not the case of the Opposition
that all conveyancing ought 1o be handled by
solicitors. In answer 10 an interjection by the Hon,
Neil Oliver. | should like to say | certainly would
nol—uneither, | am sure, would the Hon. Howard
Olney or the Hon. loe Berinson—agree the
conveyancing system in New South Wales and
Victoria, which places so much emphasis on the
dclivery of legal services and such a heavy burden
of cost on the purchasers, is a good system.

We arc all very proud that the TLA and the
Torrens system works to the advantage of the
ordinary home owner. However, once again as we
have seen in this session of Parliament, frequently
the Minister does not introduce legisiation
dirccted at the arca he maintains it is intended to
cover. This legislation does not refer to an
ordinary home owner’s purchase of a home. It is
lfar wider than that and extends into areas of real
cstate transactions which are not limited simply o
the purchase of domestic residences.

The Minister can talk unlil he is blue in the
lfacc, bul he does not always address his remarks
1o the Bill. He certainly did not do 50 in respect of
a previous debate tonight, and it is doubtlul
whether he will do so on this occasion. The reality
is this Bill is not limited to those matters and in
that area lics a very grave concern in the minds of
_ members on this side of the House. That is onc of
the rcasons we think the legislation should be
looked at in its proper context.

Hisiworically what has happened is that in 1976
when this Government introduced legislation Lo
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contral setilement agencies, it seemed to be in the
pockets of some of the law societies or the gencral
overview of the law societics. It obviously gol the
screw  from  some scctional imerest in the
community and [ would not mind betting it was
the Real Esiate Institute of Wesiern Austraha
and the agents associated with it who put the
screw on the Government in 1976, bearing in
mind an election was to be held the following
year.

The Minister was not in charge ol a portfolio at
that time: therefore he may not be aware of the
contents of the 1976 lcgislation. As | say, his
bricfing is grossly inadequate as can be scen from
the Minister's second rcading speech. 1t is quite
obvious when onc compares the legislalion passed
in 1976 with that which we arc debaling today
that there has been an enormous change in the
attitude of the Government.

The second reading speech which was madce in
respect of the legislation in 1976 is a differcnt
story from that which was delivered in respect of
this legislation. In lact, what has happened is that
instead of realising it was being manipulaled by
one sectional interest whilst the other scctional
interest sereamed, and drawing a fair line down
the middle, the Government has leapt holus-bolus
into the other camp. 11 is not now in the camp of
the small settlement agents, but lock, stock, and
barrel in the camp of the big combines of
settlement agents who realise enormous profits in
this industry, because in effect they are doing
little more Lhan real estate agents were obliged to
do or did do previously.

As the Hon. Tom Knight has pointed out quite
properly, real estate agenls Loday are obliged to
perform the adjustments of rates and taxes. This
Government and the Minister sitting opposite, or
the people who have given him his brief, have just
ignored that. If that is not true, why is it the case
that, in the second schedule, clause 11{b) a
setllement agency performs the adjustment of
rates and Laxes for a fee?

[ ask the Minister to answer this specifically: If
that is provided as part of the service for which a
fec is charged, what does he say about the
provisions of section 65(1) of the Real Estate and
Business Apgents Act 1978, which says that.
subject to two subsections, where a real estate
transaction has been negotiated by an agent, it is
the agent’s duty 10 the purchaser 1o assure that all
rates and 1axes, cic, are paid by him and that
such rates and 1axes and other outgoings arc duly
apportioned between the vendor and purchaser?

This is precisely the point the Hon. Tom
Knight made. The Mimister just cannot wave his
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arms and say "It has all been thought about. The
Bill is terrific. My sccond reading speech is
accurate. The Minister is quite spot on.” The
Government cannot dispute Lhat provision is made
in the Real Estate and Business Agents Act for a
statutory imposition on real estate agents to do
that for which the Government will permit
settlement agents to charge. | agree with the Hon.,
Tom Kaight that that is a disgrace.

A number of aspects of this legislation are
questionable. If the Minister can give us only
these bland statements that the legislation is all
right and that all matiers are covered by the
Bill—

The Hon. G. E. Masters: You haven’t given me
a chance to speak.

The Hon. PETER DOWDING: The Minister
has made a bland statement in cvery second
rcading debate to which he has responded.

The Hon. G. E. Masters: Why do you get so
upsct?

The Hon. PETER DOQWDING: I am not
trying to make a political point; 1 am not scoring
political points. As a legislator | am urging the
Government Lo open its eyes and read what it is
passing. Any clot could see that these issues are
live issues in our Siatutes.

Let us look firstly at this aspect relating to
conflicts of interest becavse it was not dealt with
by the Minister in his second reading speech or in
any of Lhe responses made in the other place. The
purchase of real estate is regarded by people in
the income group in which their home is their
onily real estate, as the largest financial
transaction into which they will ever enter. In my
view i1 is essential they be represented by
somebody. 1 am content if it is a domestic housc
that they be represented by an estale agent,
settlement agent, or a solicitor. | certainly know |
would not have anybody bui a professional to
represent me; but 1 do not say cveryone must
follow that course.

In my view it is also essential that the pecson
representing them should be under an obligation
not to act for adverse interests. A person acting
for adverse interests is not someone acting for the
vendor and purchaser together; he is someone
involved with the real estate agent who may well
be the bete acire of the transaction. This is so
with many domestic transactions which go bad.
The purchaser says to the vendor “But the agent
told me such-and-such”; the vendor says “Well, |
never told the ageni to say that™; and the agemt
will not say anything or co-operate in anything. It
is in his interest to ram the transaction through as
soon as possible. IT either the purchaser or vendor
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believes himself to be represenied by somebody
with some sort of professional ability and
responsibility he ought to know whether that
person is the husband, cousin, wife, uncle, or lover
of the real estate agent handling the transaction.
The vendor or purchaser would not know the real
situation.

| invite the Minister 10 explain why it is that
such provisions contained in the Real Estate and
Business Agents Act were not thought necessary
to be included in this legislation. 1 think the Hon.
Tom Knight and some other members opposile
simply want to know why these provisions have
been dropped.

Firstly, under the legislation a person shall be
regarded as carrying on a prescribed business if
he carries on that business in his own right or in
his capacily as trusiee, either solely or with ane or
more trustees. That is fine. A person is in a
prescribed relationship 10 another person if he is
an employee, or a partner, remunerated by a lirm
which carries on a prescribed business, and the
other person is in the positien of control to
conduct all the affairs or take pan, or is
concerned, in the management of the firm. Where
is such a provision in this Bil!?

] believe such a provision to be important, but
the Government simply has dropped it out of this
legislation. 1 hope in due course the Hon. Robert
Pike wiil be able to give us the benefit of his
experience in this matter. The Act continues 10
refer 1o persons with specific interests and refers
to a person who is an employce or director wilh
specific interests, with shares, or beneficial
holdings of shares. The Act goes on and on. It
specifies a legal practitioner or land agent or
linancial broker, or the spouse of either, holding a
licence under the Act.

What is the policy which justifies the dropping
of the provisions to which | have referred in part?
How can the Government swing from its position
of 1976 when it said it ought to be unlawful for
these people to operate when really they are
people who have interests that are at times
conflicting with those of settlemeni agents and
who ought not to be in a position of having
sweetheart deals or of being able ‘10 mislead
people into believing they are professional people?
The Government has swung from that position of
1976 to the present position as outlined in this
legislation in which it is shown the Government
does not care.

It seems to me compelling arguments can be
submitted for all these conflicting interest clauses
to remain in the Statute. | am concerned, as is the
Hon. Tom Knight, about the cost to purchasers
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involved in these transactions. | believe the cost
for 2 simple domestic transaction should be lower
and handled by a real estate agent, part of which
transaction he is by Stalute obliged 1o carry out
unless there is a contracting oul.

I am equally concerned about consumers in a
position where they can be manipulated by land
agents with a direct financial imerest in the result
of that manipulation. If it is good enough for
consumers Lo have seven days to avoid the
clutches of door-to-door salesmen  sclling
cncyclopacdias or other scis of books because
consumers may become enthused and  sign
anything, why is it not good enough to apply a
similar provision in this legislation?

We belicve thao if the purchaser of a house
signs a contract then as far as this Government is
concerned that should bind him to be charged by
a broker or settlement agent for lees which ought
to be met by somebody else. Uf the contract is
signed, that is the end of the matuer.

[ do not understand how the Government can
say somebody who invests in a couple of hundred
dollars’ worth of a set ol books offered by a door-
to-door salesman after having been sweet-talked
into the deal is not worthy of the same protection
when he is involved in the one transaction of his
life that involves thousands of dollars. That can
mean only that the Government does nol care.

Either these things have not been thought about
or the pcople who have been urging the
Government into this position—they represent
scctional interests—have glossed over these points
or nol indicated them to the Minister.

I hope the Minister in this place has a mind
open enough to receive my suggestions. Alter
having associated at university with the Minister
in another place | know there is no way in the
wide world that he would adopt common sensc,
but | do not say the same of the Minisier in this
place. | hope he will answer these specific
propositions; in particular, the question about why
it is that rcal estate agents do not need to tell the
purchaser “My wife is earning a bit of crust
around herc doing settlements. [ could cither do it
myself for free or we can get her to do it and she
will charge you.” That is not the type of chat thai
goes on at the ume of the signing ol a contract.

As anybody who has had dealings with real
cstatc—again | defer to expericnce such as that
held by the Hon. Robert Pike—would well know,
people will sign anything when they have made a
decision 10 buy a house. It does not matier what is
put in front of them. Il it is put in front of them
they will sign it. They will not understand the
implications or understand that the obligation
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may rest upon them 10 incur an expense. As the
Hon. Tom Knight has properly put the situation,
it may well be that the expense may deprive them
aof some necessity.

I can understand that sectional interests are
involved. We know it was said before by way of
interjection that a member of the Liberal Party is
invoived in one of these settlement agent lirms 10
split his income.

I do not approve of the sweetheart deals. When
real estate agents are involved in the transaction
of domestic houscs they do not inform the
purchasers of (a) the implications, and (b) the
alternatives. 1 simply say there ought not be thalt
sort of arrangement in a transaction of such
magnitude. A cooling-off period should be
provided and people should be given the
opportunity 10 rescingd an authority up to a period
of, say, seven or 14 days without incurring any
debt 10 the settlement agency. That ought Lo be a
prerequisite in this situation.

As 1 said in my opening remarks, and as
previous speakers have said, the nature of the
work involved in the proposed settlement agents’
work load is not the same as their work load has
been to date. Simply, it is lalse to try 10 put the
proposition that they will be doing the same
things. 1t is equally false, as the Minister
unfortunately has had to explain to the House in
his second reading speech, that the legislation
largely is  directed lowards home-buying
transactions. 1t is not. One has only Lo read the
Bill o sce that. No cost limils are imposed or
constrainis made on the level at which these
paralegal conveyancing offices will be aliowed 10
operate.

The Hon. Howard Olney asked members who
have not yet been able to do so to have a look at
the second schedule o see the ranpge of matiers
there. Despite the remarks of the Hon. Neil
Oliver, | indicale thalt my experience was with a
firm which carried out these sorts of transactions.

The Hon. Neil Oliver: In the previous debate
you said you didn’t have the experience.

The Hon. PETER DOWDING: The Hon. Neil
Oliver may not understand that—

The Hon. Neil Oliver: t understood vou
perlectly.
The Hon. PETER DOWDING: The

honourable member cannot understand wuntil |
have told him what he does not understand. He
may not understand there is a branch of law
called “conveyancing™ which is a very technical
branch involving the preparation of complex
documents, but that scction of a legal
practitioner’'s  practice dealing with legal
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settlements is not what | would describe as a
significant conveyancing practice. Obviously a
significant amount of conveyancing is involved in
any practice, and 1 have supervised a practice in
which operated a reasonably modest conveyancing
seclion.

Despite the criticisms that many people make
of lawyers, I certainly made it my business 0
casure that transactions went through as smoothly
as they would in any other area. However, one
cannot simply sit down and draw up requisitions
on titles and be sure one is right unless one knows
the principles of the TAL and the law of
indcfeasibility, and has access to a law library to
look at updates on the law. The Australian
Encyclopaedia is a useful starling point for forms
and precedents, but one cannot simply read
textbooks and draw requisitions on  titles.
Complex drafting is involved, and these things arc
very important. In my practice we made
requisitions on Litles, and quite often land and
settlement agents would start off by refusing 1o
answer them because they did not understand
them. These arc the people who are 10 be given
the right to practise undcr the grandfather clause,
and they have ncither cxperience in conveyancing
nor any ability in the field.

How can the Minister justify giving these
pcople the power to draw up these documents?
The interesting thing is that the Bill says “in or
from and subject to such conditions as are
prescribed™, but how does onc draw and engross
the conditions if they are not prescribed? Il a
printed form is used, obviously some alterations
have to be made. The printed form may not fit the
moment, and an agent may not understand that
the form does not [it the moment. It would be a
case of fools rushing in without understanding the
details of the transaction, and without knowing
the form to follow. It is not just a case of
obtaining a few Buttcrworths’ and REIWA forms
and filling them in, many lawyers arc constantly
litigating in these fields.

It seems Lo me to be a bit of a confidence trick
to let loosc on Lhe public people who do not
understand the work, and Lo gloss over it as some
continuation of a current practice. | can assurc
the Minister [ have had sufficient personal
experience, without lLisiening 10 represcntations
from anyone clse, Lo know (hat the second
schedule does not list the current activities of
sctilement agents. The vast majority do no more
than conduct a search, have a transfer executed,
register a title, and ¢nsure that the settlement
gocs through without any parallel encumbrances
10 be lodged. ) blame the REIWA and the Law
Sacicly for a disastrous situation which devcloped

[COUNCIL)

because of a form thosc organisations prepared. |
do not know about the latest form because | have
not been involved in this field for the last 12
months, but the carlier form pave a purchaser no
protection if the Metropolitan Region Planning
Authority decided to put a major highway
through his bathroom. If the proposal was not
notified prior to the offer and acceptance, then
carrying out a scarch at the MRPA was a wasle
of time because the purchaser was bound by the
contract. In fact, any solicitor or scttiement agent
worth his salt did it so that at least it would not
come as a complete surprise 10 a purchaser to
discover a highway was to go through his
bathroom.

The Hon. D. J. Wordsworth: Did you say a
form put oul by the Law Society?

The Hon. PETER DOWDING: A joint form
put out by REIWA and the Law Society. 1t gave
people in that situation no protection. It shows,
with great respect to those august institutions,
that printed forms have their dangers if one is not
alert 1o their realities.

Many solicitors were very alarmed by such
transactions. If members look at schedule 1.1.{b),
they will be hall the work relating to the
adjustment of rates and 1axes must be completed
by the real estate agent before the form is signed.

The Hon. Neil Oliver: | will stand (0 be
corrected on this, but say the MRPA is possibly
widening the highway. [ have seen (his on a
caveat.

The Hon. PETER DOWDING: Not if it is a
proposed amendment, or even if it is just part of a
town plan. The Hon. Necil Oliver stands quile

correct, except that the transaction is not
registered as a caveal against the litle.

The Hon. Neil Oliver: Because the
remuneration has not passed, il therc was

remuncration involved.

The Hon. PETER DOWDING: Nol because
there is any remuneration, but because the
resumption has not gone ahead; it may just be
part of the scheme. Under the principle of
indcfeasibility, one buys with the encumbrances
on the title, and it is not “E & O E”

The Hon. D. 1. Wordsworth: Lawyers put that
on the boltom.

The Hon. PETER DOWDING: The Minister
may notice we alwars put that on the bottom of
our accounts, but no. on anything else. Lawyers
may be sued!

The point is that one can complain about any

professional body. The standard of care is not
simply the standard of care of a reasonable man;
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it is the standard of care that a professional man
should properly observe, and of course, that does
not apply to settlement agents.

The Hon. Neil Oliver: Just taking it one step
further, during this very simple explanation by
the previous speaker about the first approach—

The DEPUTY PRESIDENT (the Hon. V. |
Ferry): Order! | think that matter should be
raised during the Commitiee debatc.

The Hon. Neil Oliver: You could explain
that—when you get 10 the Office of Titles.

The Hon. PETER DOWDING: | must confess
the relevance of that remark is not really with mé
at 11.06 p.m.! Through you., Mr Deputy
President, [ say that the risk is that between the
time the cheques and documents are passed
around and the time the person registering the
transfer gets to the Office of Ties, some likely
lad may have lodged something. Then there is
nothing anyone can do about it. As the Hon. H.
W. Olney said, there was a wonderful bustling
atmosphere in the Office of Titles previously, but
cveryone was protected because the documents
were not handed over umiil the solicitor said
“right”. Then there was a time clock and the
principle of indefeasibility worked in the
purchaser’s favour,

Except in the most unlikely circumstances of
transactions happening a1t both ends of the
counter at the same time, everything was all right.

There is a clause in the Transfer of Land Act
which enables one 10 pul a 48-hour caveat on a
deal, but the Qffice of Titles says it knows
nothing about it.

Nothing has happened vet, as far as | know,
but it may happen and there is no protection. The
problem arises if settlement agenls become
involved in deals which are more complex than
simple domestic transactions. We do not have the
cxpectations that they have the professional
qualifications to undertake such work or the legal
liability on the basis of the proper standards of
professional responsibility that atiach to lawyers.
That is the problem, and whatever the Minister
says, in due course this Bill will not be limited 10
those simple domestic transactions. Nor
incidentally is there a cost limit on the legislation.
When we are dealing with people involved in
paralegal work or paramedical work, at leasi
there should be a ceiling an the work they can do,
a ceiling defined either in terms of difficulty or in
terms ol cost.

To define the ceiling in terms of cost in this
case would make sense except that there are low-
cosl transactions which might be very difTicult. To

define it in terms of mauter may be very difficul,
t57)
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because some domestic transactions, for instance,
can be very complex. However, | would urge the
view that domestic transactions would be the sarl
of transactions that setilement agents could
handle. | would urge also that settlement agents
be not permitted 10 enter into sweetheart deals
with real estate agents. Such an area becomes
murky. Unfortunately, it is difficult to maintain
that soru of dispassionate professional approach
that people are bound to hold under the Real
Estate and Business Agents Act.

| do not know whether the responsible Minister
has even Lold the Minister handling this Bill here
about the very scrious problems in regard lo
solicitors’ trust accounts. There is a time period
during which the funds which form part of a
settlement are paid into a solicitor’s trust account,
and most solicitors who have a conveyancing
practice of any size, even a domestic housc
transfer practice, would have trust accounts in the
order of $200 000 1o $400 Q00 a1 any one time.
Under the Legal Contribution Trust Act a fund is
set up into which income is generated from a
calculated portion of those trust accounts. It is in
fact half the annual lowest balance. A good
portion of that goes into providing legal aid in this
State, and that is one way in which the State
Governmeni has been able 1o fund the legal aid
scheme al a relatively small cost to the taxpayer.

Under the new legislation, the same source of
money will not be available to the legal aid
scheme. [ am not talking about a small sum of
money. From June 1978 1o Deccmber 1981 a
total of &1 520 103 and some cents was received
into the lepal aid funds from this source. It did
nol cost the laxpayers anything; it did not cost the
Government anything. In fact, it was being paid
by the banks which were paying intercsl on a
portion of those trust accounts.

Under this legistation, a sizable swag of the
money generating that income will be paid into a
similar fidelity trust system, but it will not
generate any money for this purpose. 1 do not
understand how the Minister could seriously
propose legislation which will have that long-
range impact without at least mentioning the
reason for it in his second reading speech.
Whether or not members want a legal aid scheme,
1 believe it is very important for the people of
Woestern Australia. Certainly now is not the time
10 be diminishing this income which is not costing
the 1axpayers anything.

We have not heard the land settlement agenis
or the REIWA representatives leaping to their
feet 10 urge that this should happen, and yet this
money no longer will go towards the altruistic aim
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of assisting the legal aid scheme. The Government
secems 10 ignore that fact.

The settlement agents look like they will now
get their bonding and respectability. The range of
their functions will be increased. It is quite wrong
to call them settlement agents; recally they are
legal  conveyancers  without  qualifications.
Apparently some of them will nieed 1o have
qualifications, but we are not told what those
qualifications will be. That is a secret which the
Government intends 10 keep. The Minister shakes
his head. Is the information in the second reading
speech? Can he tel} us what the gualifications are
10 be?

The Hon. G. E. Masiers: I am shaking my head
at you.

The Hon. PETER DOWDING: [ see, the
Minister is not saying I am wrong; he is just
shaking his head at me. That would be typical.

We are told that perhaps the settlement agents
can advertise, and of course, most professional
people cannol do that. Scitlement agents will be
able 1o enter into sweetheart deals with local real
estate agents, or perhaps most of them will be real
estatc agenis in disguise. They will atiract a
sizable portion of thesc trust monecys, and they
will be in their trust accounts for as long as funds
are in the solicitors’ trust accounts. They will
reduce the funds availabie for interest to be
computed and paid into the legal aid scheme with
nary a word from the Government.

The Hon. H. W. Olney: It was in the 1976 Bill.

The Hon. PETER DOWDING: It was, and
that is the absurd thing. [t is not as though it is
some sort of new proposition. As my learned
friend reminds me, it was contained in clausc 96
of the 1976 Bill. What is the explanation for its
deletion? What has happencd between 1976 and
now for the Minister o be urging Parliament to
vote for this provision which was contained in
clause 96 of the 1976 Bill, and which has been
deleted without any explanation or reference by
the Minister? 1 do not understand why; perhaps
the Minister can tell us.

THE HON. R. HETHERINGTON (East
Metropolitan) (11.16 p.m.J: | have listened with
considerable interest to  the speakers who
preceded me on a subject about which 1 know
very little. | am not entering the debate so much
because [ understand the detaii, but rather
because | felt 1 should appeal to the Minister as in
vicw of what has been said tonight, there is
considerable cause for worry about this Bill. The
Qpposition is quite sympathetic towards the basic
principles of the Bill, so much so that in another

[COUNCIL]

place our colleagues allowed the Bill to go
through.

It is only since then that we have had a closer
laok at the legislation and found the deficiencies
which have been outlined by my learncd
colleagues who surround me.

It seems 10 me the Minister has two choices,
and | would suggest these 1o him in all
seriousness. The first is that the Minister can
adjourn the debate so that a further look may be
taken at the legislation lo ascertain whether
amendments need 10 be moved; the Bill could be
left 10 lic on the notice paper until we resume in
August. The second and, I think, the better
proposition would be that the Minister take this
House seriously as a House of Review as he has
claimed 1o do in the past, and allow the Bill 1o be
referred (0 a Select Commitiee and 1ake
advantage of the considerable experlise which is
in the House to enable a sympathetic and
constructive review to be made of the Bill so that
it may emerge as a better piece of legislation.

The Minister may have noticed no great
attempt has becn made tonight to score political
points. The whole discussion has been concerned
and constructive. [ think there is a chance for 1he
Government to have the Bill considerably
improved if it either went away and reconsidered
it or had it referred 10 a Select Commitiee where
it would have the useful and expert advice af my
colleagues wrilten into the Bill, 10 its greal
improvement,

I am certainly one of those people who is not
unduly desirous of giving lawycrs any greater
income than they necessarily need. It seems to me
what we are doing by proceeding with the Bill as
it stands perhaps is increasing the possibility of
litigation in the future, and 1 know the
Government does not desire that.

So, | appeal to the Minister to listen to all that
has been said, and either adjourn the debate or
refer the Bill to a Select Committec, where it
could receive some very expert examination, to
the benefit of the Government and its intentions.

THE HON. G. E. MASTERS (West—
Minister for Fisheries and Wildlife) [11.19 p.m.]:
I have listened to the lengthy debale with
considerable interest and 1 appreciate the
comments made by members of the Opposition in
their professional, legal capacity; that is Lhat they
have no axe lo grind as far as the legal profession
is concerned.

The Bill has been very carelully considered over
a long period; an cxpert commitice has been

studying the matier. We believe what has been
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put forward to the public can be accepted as a
genuincly good document.

The Hon. R. Hetheringlon: It is not good
cnough.

The Hon. G. E. MASTERS: It is good enough.

The Hon. Peter Dowding: Can you tell us who
were the experts?

The Hon. G. E. MASTERS: I am pleased the
Opposition supports the basic scheme of the Bill.
It is a Tact that settlement agents are a part of our
system and our way of life 1oday. They have been
accepted for a number of years.

Some members of the Qpposition referred to
the following stalement in my second reading
speech—

It is important 1o siress that the functions
of a settlement agent as detailed in the
schedule 1o the Bill are those actually being
carried out now and which have for some
years been carried out by seltlement agents.

I undersiand that in many cases, actions taken by
scttlement agents have been in contravention of
the law. [t was pointed out by the Hon. Howard
Olney that some settlement agents were
prosecuted for infringements in that area.
Apparently some practices have become accepted
quite wrongly. My second reading speech
continued with the following statemeni—

In a sense the Bill is a recognition of the
reality that a new type of business operation
has grown up in this State...the Bill strikes a
reasonable balance.

That is what we are endeavouring 10 do.

The Hon. Peter Dowding: Which activities do
you say were carried on?

The Hon. G. E. MASTERS: Mr Dowding has
made his speech; he should let me make mine.

The Hon. Peter Dowding: You interjected on
me.

The Hon. G. E. MASTERS: | was very kind to
Mr Dowding. It is obvious that the purpose of the
legislation is to control settlement agents and to
protect the public. The Bill contains a basic
recognition of the existence of settlement agents.
There is litile point in seulement agents being
told 1o carry on with certain actions if it is not
appropriate for them to carry out the job we think
they should be carrying out to the beneht of their

clients, and we must take that into account.

I agree there have been some legislative
changes which will enable them to do things they
have not been able to do in the past. We as a
Government believe these are acceptable and
proper, in the circumsiances. There has already
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been an erosion of the functions of the legal
profession. All this Bill seeks to do is 10 protect
the public in this area.

The Bill provides that the board will monitor
the operations of settlement agents. Agents will
be required to operale within clearly defined
boundaries. The Bill will achieve ils objective of
protecting the public because the board will be
there to carry out that objective.

The Hon. Peter Dowding: That is just a fond
hope, not legislation.

The Hon. G. E. MASTERS: | should like to
give members the composition of the working
party which studicd the legislation because it is
imporiant we recognise the work it has done. |
think Mr Dowding referred 1o this point. The
working party was composed of the following—

the Chairman of the Real Estate and
Business Agents’ Supervisory Board;
a representative of the Settlement Agents’
Associalion;
a solicitor;—
The Hon. J. M. Berinson: What sort of
solicitor—a Crown Law solicitor, a private
practitioner, a conveyancer?

The Hon. G. E. MASTERS: He is a
solicitor—a  man legally qualified. The
composition of the working party continues—

a licensed real estate agent;
and a representative of the Chiefl
Secrelary’s Department.
That is a fine body of well-qualified people.

The Hon. J. M. Berinson: It is a body

overwhelmingly weighted with estate agent

interests.

The Hon. G. E. MASTERS: We believe that in
view of the type of operations of the settlement
agents, the composition of the working party was
adequate to cover the situation. Indeed, | suggest
that given the same circumstances, the Opposition
would have picked almost an identical committee.
I have told members the bodies which those
people represented; Mr Dowding has already been
told the Minister is not prepared to give him the
actual names of the people involved.

The Hon. Peter Dowding: He would not tell me
even their interests this afternaon.

The Hon. G. E. MASTERS: If Mr Dowding
cares to pursue the matter, he can ask another
question.

The Hon. Peter Dowding: He would not tell me
even their interesis this afternoon; that is how
devious the Ministcr was being.
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The Hon. G. E. MASTERS: | am not being
devious: | am simply endeavouring to answer
questions. If Mr Dowding would keep quict for a
moment, perhaps | could satisly the querics of
other members,

The Government believes the indemmity and
fidelity insurance policies, which offer cover of
$250 000, are adegquate, when taken in
conjunction with the other funds put aside 1o
protect the public; certainly, it is much more than
exists al present.

The question of conflict of interests was raised.
Again, | would point out the board is required to
draw up a code of conduct. | mentioned this
before, and it is very important. The whole
success of the legislation will depend on this code
of conduct; the code may be changed at the
discretion of the Minister after the board has
recommended changes, and this will mean the Act
itself will not need to be amended. If problems are
cxperienced in the operations of setilement
agents, clause 113 of the Bill gives the board the
authority to approach the Minister with
recommended changes o the code of conduct, and
thase changes almost certainly will be effected.

The Hon. Peter Dowding: So, Parliament
cannot legislate in that arca.

The Hon. G. E. MASTERS: Parliament is
legislating now and a code of conduct will be sct
up by a competent group of people; they will be as
compelent as all the solicitors opposite, and they
will be there Lo protect the public. If Mr Dowding
does not trust people of that calibre, | am sorry.

The Hon. J. M. Berinson: The Bill itsell sets
out to avoid conflict of interests to some extent. If
it is important enough Lo be in the Bill itself, why
should it not be wholly in the Biil?

The Hon. G. E. MASTERS: The code of
conduct will be very carefully written so that it
can be changed at certain times 10 deal with
problems as they arise. Obviously, problems will
occur as scitlement agents increase in number.

The Hon. G. C. MacKinnon: If | buy a house,
will it cost me more?

The Hon. G, E. MASTERS: Despite what the
Hon. Tom Knight said 1o the contrary, the answer
to that is “No™.

The Hon. G. C. MacKinnon: 1 reckon the Hon.
Tom Knight was spot on.

The Hon. G. E. MASTERS: 1 tell the
hanourable member the Hon. Tom Knight was
wrong.

The matter of a scttlement agent representing
both vendor and purchaser was raised. The Bill
provides that in certain circumstances this is

[COUNCIL)

possible, as long as all parties involved arc awarc
of the fact.

I have been involved in one or two real estate
deals over a number of ycars and have used
seltlement agents very successfully. | have been
very satisfied with what has been done; they were
reasonably cheap.

The Hon. H. W. Olney: Some 99 per cent of
the people arc satisfied; it is the 1 per cent who
gect caught who worry us.

The Hon. G. E. MASTERS: There is unduc
worry in this area; the legislation will cater for
that eventuality.

The Opposition suggesied we cxamine the
United Kingdem sysiem, which supports the views
of the Law Society.

The Hon. J. M. Berinson: | didn’t say their
conclusions should be 1aken account of, but their
inquiries.

The Hon. G. E. MASTERS: I am saying the
system in the United Kingdom is different; il goes
back many, many ycars. Whilst we are talking
about operations which go back to 1898, lect me
remind members that the United Kingdom
inquiries dealt with land ownership going back
hundreds and hundreds of years.

We lalked about the Yictorian legislation. The
seltlement agents’ matter is still wnder review
there and Professor Brunt, the Chairman of that
State’s Consumer Affairs Bureau, is following the
events in this State with great interest. He is
sccking a copy of our Bill.

The Hon. 1. M. Berinson: They will Icarn from
our mistakes.

The Hon. G. E. MASTERS: | do not bclieve
that and I do not believe the Hon. Joe Berinson
believes it. We also referred to the South
Australian Land Brokers Act, which has more
extensive powers than are provided in our
legislation.

The Hon. Peter Dowding: And more controls.

The Hon. G. E. MASTERS: We considered
that State’s Act when we reviewed our legislation.
We gave the maitter careful consideration and we
studied the legislation in other States.

The Hon. Peter Dowding: You have not learned
anything.

The Hon. G. E. MASTERS: That is a matier
of opinion, but it is a long time sincc the
honourable member learned anything. Scttlement
agents have opcrated very successfully in this
State for many years. 1 noted the Hon. Howard
Olney’s comments when he said it was high time
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we took action, and that is certainly what the
Government is all about.

The Hon. Tom Knight said that a real estate
agent was required (o carry out the settlement,
but that is not really true.

The Hon. J. M. Berinson: But he is required to
prepare the scttlement statement.

The Hon. G. E. MASTERS: | shall quote as
follows from a legal opinion | have with me—

There is nothing in the Real Estate Act
which refers to a fee for settlement. The Act
does provide that an Agent cannot collect his
sclling/purchase fee until scttlement takes
place but 1his cannot be inferred as
“scttlement by him”.

In many cases in country towns, estale agents
carry oul this work. The Hon. Tom Knight
obviously has had expericnce of this. However,
that is not provided for in the legislation.

The Hon. Tom Knight: Who did it before
scitlement agents appeared?

The Hon. G. E. MASTERS: Legal people often
did, although they did not have to. Section 61(4)
of thc Real Estate and Business Agents Act reads
as follows—

The remuneration of an agent for services
rendered by him in his capacity as agent in
respect of a transaction he has negotiated is
payable only on settlement of the transaction
unless there is a failure to settle the
transaction and that lailure is due to the
fault of the agent’s principle.

What | am saying is that a real eslate agent is not
required legally 10 carry out the settlement.

The Hon. J. M. Berinson: But he is required to
prepare the settlement statement.

The Hon. G. E. MASTERS: He is not required
to carry out the full setifement.

The Hon. J. M. Berinson: Bul what about his
obligations under section 657

The Hon. G. E. MASTERS: A scttlement
agent can be used. | accepl that in many cases
rcal estale agents have done this work themselves.

The Hon. Peter Dowding: It was the tradition.

The Hon. G. E. MASTERS: Bul they did not
nced to do it. | shall conlinue quoting from my
legal opinion as lollows—

The Real Estaic Board in setling
Maximum Fees did not allow for a fee for
settlement, the Board was very conscious that

except in isolated cases Agents did not do
settlerncnis.
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That is the legal advice | have received and |
accept it as being true.

| would like to answer the Hon. Tom Knight
because | will not make any impression on Mr
Dowding. Real estate agents have not been
required by law 10 carry out a full sewlement,
although in many cases they have done this and
still do it.

The Hon. Tom Knight: There are many things
covered by law, bul a precedent has been sel.
Who said the csiate agents didn’t do it?

The Hon. G. E. MASTERS: | am saying they
are not legally required to complete a settlement
and that seltlement agents have been used more
and more. This is a practice which gradually has
evolved over a number of years.

The Hon. Tom Knight: A position we are trying
to lepalise.

The Hoa. G. E. MASTERS: [ want 1o make it
clear that under the real estate agents legislation
they are not required to carry oul the full
seitlement, although many do.

The Hon. Peter Dowding: You have said that.

The Hon. G. E. MASTERS: | am trying to
reassure Mr Knight that for this reason it is not
necessary for there to be any increase in charges
of settlement agent fees. [f a real estate agent
wishes to do the work he can.

The Hon. Peter Dowding: What about the
seitlement statement? That will cost more.

The Hon. G. E. MASTERS: | am 1alking
about the full scttlement. If Mr Hetherington has
ncver becn involved in a real estate deal | can
certainly inform him that [ have been from time
to time.

The Hon. R. Hetherington: I have bought a few
houses in my time. Some of us move into our
electorates.

The Hon. G. E. MASTERS: Some people
should move into their eleclorates.

1 am sure there are some real estate agents who
will continue to carry oul settlements free of
charge, and there is nothing to stop them.

I thank Mr Olney for the history lesson,
because 1 did not know all the background on this
subject. He covered the matter with his usual
great care and patience. | am indeed encouraged
that he has shown independence by deciding not
to join the Law Society, although he does not
seem 1o think this should not be the case with
people in other arcas.

The Hon. H. W. Olney: Public servanis have no
choice.
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The Hon. G. E. MASTERS: Settlement agents
have come into being as a result of popular
demand. One of the reasons for their popularity is
the speed with which they deal with setilements.
Furthermore, they are a lot cheaper to deal with
than are legal people.

The Hon. Peter Dowding:
cheaper—somewhat cheaper.

The Hon. G. E. MASTERS: Cheaper than Mr
Dowding.

The Hon. Peter Dowding: How do you know?

The Hon. G. E. MASTERS: | have a fair idea.
There is at least a 30 per cent to 50 per cemt
difference between prices charged by settlement
agents and those charged by lawyers.

The Hon. Peter Dowding: Are you saying the
prescribed fees will be 50 per cent below legal
fees?

The Hon. G. E. MASTERS: Let me say that
for a house valued at $75000, a settlement
through a settlement agent would mean a vendor
would pay $120 and a purchaser $180. Through a
solicitor—and these are average charges—a
vendor would pay $185 and a purchaser $270. [n
a deal involving $30000 being handled by a
settlement agent, the vendor would pay $75 and
the purchaser $118. Through a solicitor the
vendor would pay $105 and the purchaser $160.
That works out to be a difference of around 30
per cent or 50 per cent. The fees would be a
darned sight cheaper if a person went to a
seltlement agent rather than to Mr Dowding.

The Hon. Peter Dowding: You do not know
what his fees will be.

The Hon. G. E. MASTERS: | have a fair idea.
Quite obviously there is a saving, and the public
have responded by using settlement agents with
great confidence.

The Hon. H. W. Olney: Because real estale
agents filled them in.

The Hon. G. E. MASTERS: Pecople are not
easily fooled.

The Hon. D. K. Dans: He did not say “fooled”
but “flilled”.

Several members interjected.

The DEPUTY PRESIDENT (the Hon. V. ).
Ferry): Order!

The Hon. G. E. MASTERS: From the screams
1 am getling it is obvious | am correct. | was quite
pleased to hear the flowery words used by the
quict republican earlier.

The Hon. 1. M. Berinson: Wha flowery words?

Not a ot
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The Hon. G. E. MASTERS: 1 will tell the
member what they were. Mr Olney said he was
outraged.

The Hon. D. K. Dans: That is not Tlowery.

The Hon. G. E. MASTERS: It is for Mr
Olney, although it would not be for Mr Dans. Mr
Olney said he was outraged lo think this sort of
matter had not been taken up before so that
settiement agents were controlled. The situation
has prevailed lor a long time, but aclion is now
being taken.

The Hon. H. W. Qlney: Why did you pull out
five years aga?

The Hon. G. E. MASTERS: We have been
taking il very carefully and cautiously. One
moment members opposite say we do not consider
a matter properly and then they ask why it has
taken us five vears to introduce a Bill. The
Opposition is asking why we want to get the
legislation through by Friday. The gutrage which
Mr OQlney is suffering surely would justify our
taking five years 10 carefully study the problem.

The Hon. Peter Dowding: You are not dealing
with the issue sensibly.

The Hon. G. E. MASTERS: Again [ point out
the importance of the fact that there will be a
code of conduct for settlement agents. This should
be brought 10 the atlention of peaple everywhere
time and time again.

The Hon. Peter Dowding: When will we see it?

The Hon. G. E. MASTERS: The member
should have [aith in the expert committec.

The Hon. D. K. Dans: Put your faith in the
Lord, but keep your powder dry.

The Hon. G. E. MASTERS: [ put my faith in
my fellow man.

The DEPUTY PRESIDENT (the Hon. V. J.
Ferry): Order! If the Minister addressed the
Chair he would conclude his remarks more
speedily.

The Hon. G. E. MASTERS: As wvsual, the
Hon. Peter Dowding has sounded off and made
all sorts of extravagan( comments.

The Hon. Peter Dowding: Which ones were
extravagant?

The Hon. G. E. MASTERS: He asked why Lhe
Law Society submission had not becn studied.

The Hon. J. M. Berinson: He did not say thal.

The Hon. Peter Dowding: 1 did not mention its
submission.

The Hon. G. E. MASTERS: The matter was
raised in debate, most certainly.
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The Hon.
comment.

The Hon. G. E. MASTERS: The member must
be joking. The Law Society met with the Minister
last Friday.

The Hon. J. M. Berinson: After the Bill had
gonc through the House!

The Hon. Peier Dowding: A very good time for
consultation.

The Hon. G. E. MASTERS: The society met
with the Minister, and its represcntatives said how
pleascd they were that some of their
recommendations had  been  accepted.  ts
submission has been considered.

The Hon. J. M. Berinson: You are marvellous.
How did they get on without you before?

The Hon. G. E. MASTERS: The Hon. Peter
Dowding ialked about housing as though it were
an inferior matier 10 larger deals.

The Hon. Peter Dowding: Simpler deals.

The Hon. G. E. MASTERS: As I understand
it, he did not consider thosc transactions as
important as larger deals. If we thought they
would be alfecied we would have been even more
carclul, but we believe the legislation is quite
acceptable. We believe housing maiters can be
dealt with quite happily just as can the larger
deals.

Peter Dowding: Withdraw your

The Hon. Peter Dowding: I said that you knew
nothing about conveyancing because if you did
you would know il is true.

The Hon. G. E. MASTERS: Therec was some
suggestion made by Mr Dowding that there would
be manipulation. Mr Dowding always uses such
cxtravagent comments. There certainly would not
be any manipulation by settlement agems. The
work of settlement agents is carried out by people
with high standards and they are careful with
what they do. | was also surprised by his comment
when he said (hat settlement agents came into
being because of the enormous profit they could
receive; yel they charge only 70 per cent of what
the legal profession charges.

The Hon. Peter Dowding: They do not have to

maintain thce samec sort of facilities. It is
disgraceful.
The Hon. G. E. MASTERS: It is not

disgraceful. It is true and that is even more reason
that settlement agents should be encouraged to
operate, provided they are properly controlled.

The Hon. Peter Dowding: At the expense of the
consumer; that is my concern.

The Hon. G. E. MASTERS: The Bili, as we see
it, has much to commend it.
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The Hon. Peter Dowding: We do not see il in
that way.

The Hon. G. E. MASTERS: We believe thai
the situation where settlement agents must have a
licence, or a triennial licence, is sensible and it is
guite obvious disciplinary action can be 1aken at
all 1imes.

The Hon. J. M. Berinson: We agree with thal.

The Hon. G. E. MASTERS: Even Mr Dowding
could set up a setjlement agency if he so wished.
There are  indemnity and fidelity funds
provided—$250 000—and those funds can be
used for the protection of 1he public.

There is the guarantee of the fund and that
selllement agents must deposit money into a trust
which is held as a guarantee of interest and
operation.

We have set up this wide range of lunds which
we feel will quite amply protect the public.
Settlement agents as such have been operating for
many years and have demonstrated that they are
well able to deal with the public. They are able 1o
carry out their duties quickly and at reasonable
cost and a Bill such as this provides ample
insurance cover and protection for the public. [
ask members to support the Bili.

Question put and passed.
Bill read a second time.

Reference to Sefect Committee

THE HON. 1. M. BERINSON (North-East
Metropolitan) {11.48 p.m.]: Pursuant to Standing
Order No. 255, 1 move—

That the Bill be referred to a Select
Committee.

I am never at my best al midnight and especially
after listening to the Hon. Gordon Masters |
suspect 1 am very close 10 my worst.

The Minister’s response to the second reading
debale was disappointing and, I am afraid,
disappointingly 1typical. His speech was not
directed to the merits of the substantive
arguments raised in the second reading debate; it
was as misleading as the Minister’s second
reading speech itsell. In that respect, 1 offer just
one example which the Minister took up in his
reply, and that was his statement in the second
reading introduction thai it is important to stress
that the functions of a settlement agency, as
detailed in the schedule 1o the Bill, are those
actually being carried out now, and which have
for some years been carried out, by scttlement
agents.

In my second reading contribution 1 pointed out
that if that statement werc to be taken literally
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then the Minister must be referring not only to
practices traditionally carricd out by settlement
agents legally, but also to practices traditionally
carried out by them illcgally.

When il came to the point, the Minister in fact
conceded that the Government does recognise the
extent of current illegal practice by seillement
agents. As a recognition of what he is pleased to
call “the reality of the situation”, he agrees that
the Government is now proceeding to lcgalise
thosc illcgal practices.

1 suggest, cxpeclative of a Jack of response from
the other side—except from Mr Knighti—that
there is another reality which ought to be
recognised within this context and which deserves
higher priority by this Housc. That other reality is
the rcason for the present restrictions on the
extent to which scitlement agents can legally
cngage in conveyancing work.

The reason for the carlier restrictions was not
some sensitivity for the income of members of the
Law Socicty. It was out of concern for the
protcction of consumers, the purchasers and
vendors who ought not be left in a situation of
rclying on people—who by virtue of the
recognition of an Act such as this and on a
standing which now is to be granted to
them—who may <carry on  quite  complex
Lranszclions despite training or cxpertise.

We have said again and again and it ought 1o
be apparent by now to Government members that
we are nol disputing the basic aim of this
fegisfation. There is really no difference between
the views of the Government and those of the
Opposition in any ideological sense; there is no
difference on the fundamental basis of the Bill.
The difference can be said to relate solely to the
praper implementation of a scheme on which we
are in fact basically agreed.

Given the length of discussioen on the second
rcading speech, | do not prapose to delay the
House any longer at this point of the proceedings.
My motion calls (or the appointment of a Select
Committee. Afier the Government waited for 10
or L1 years since the emergence of the settlement
agents in this State and after it waited for five
years, after withdrawing its carlier proposed
legislation when it had aircady substantially gone
through the Parliament, a delay of a further two
months is not so harmful as to counterbalance in
any way the potential harm of provisions which
have not been lully considered and which have
been in fact ill-considered.

I regret to say that there is nothing in the reply
of the Minister which could convince anybody
with a concern for the purchaser and vendors of
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property that their interests will be as fully
protecled-——as the Governmen! says it is scliing
out to do—as those interests ought to be
protected.

1 commend the motion 10 the House.

THE HON. G. E. MASTERS (We¢st—Minister
for Fisheries and Wildlife) [11.55 p.m.): | urge
members of the House (o reject the motion
because it is quite wrong lo say that the
Government is not concerned. The very reason for
this legislation being presented in this House is
that we are concerned and do believe that the
operations  of settlement agents should be
controlled.

The legislation provides for protection and it is
possible 10 take firm action on the evidence of any
wrongdoing. | believe that expresses the
Government’s concern. | do not belicve 1 was
misleading, in any shape or form, in my reply to
the second reading debate; in Fact, [ tried 10 cover
as many points as [ could because 1 do not believe
we should rush legislation through the House. We
should take some time.

By Mr Olney’s own admission, we have spent
five years or more studying this arca and
considering the best way 1o bring legislation to
this Parliament.

The draft Bill was assembled after submissions
were received from the Law Sociely of Weslern
Australia, the Settlement Agents Association, the
Real Estate Institute of Western Australia, the
Associated Banks of Western Ausiralia, the Real
Estate and Business Agents Supcrvisory Board,
and the Finace Brokers Supervisory Board.

As a result of those submissions a working
party was sei up—

The Hon. J. M. Berinson: You are referring to
a working party which had a preponderance of
estale agenis.

The Hon. G. E. MASTERS: I was referring to
the submissions received. | believe the working
parly would have been a realistic one and
comprised people with the highest integrity and
scnsitivity for the interests of the public.

The Hon. J. M. Berinson: With a
preponderance of real estate agenis that would
not bec so.

The Hon. G. E. MASTERS: 1 believe that the
people on the working party would have been
competent and carefully chosen by the Minister of
the day, that they would have done their job very
well, and that we have a responsibility to support
the legislation. | ask members to oppose the
motion.
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THE HON. PETER DOWDING (North)
[11.57 p.m.}: | urge members opposile to support
the Opposition on this motion because | think it is
clear from what has been said tonight that there
are arcas where this matter has not been reselved,
despite the expression used by the Minister in
preiending—

The Hon. G. E. Masters:
preiending about it.

The Hon. PETER DOWDING: —or the
honest misguidance of people—that these things
are all hunky dory. With great respect 10 the
Minister, it is patently absurd 1o say that it does
nol matter what the situation of the working
party was; there was a preponderance of estate
agents on it. Despite the fact that there was a
prcponderance of rcal ecstate agents on that
committec, the Minister will not tell us the name
of the solicitor who was on the committee. He
may have been a Crown Law officer with no
cxperience in private practice. It may have been
Mr Berinson, but | know it was not Mr Berinson
because he told me so. He is the man with the
highest ineprity—the sort of man onc would
choose for such a commitiee,

There is no

The absurdity of the Minister's comments
might be brought into their full splendour—

Several members interjected.

The DEPUTY PRESIDENT (the Hon. V. J.
Ferry): Order!

The Hon. PETER DOWDING: —when we
realise that the majority of the committee were
real estale agents. The Minister says and wishes
us to believe that they represented a fair
proportion of the community. We are drawing an
issue, if only he would listen to what we are
saying. We are not representing the views of the
Law Society. | have some marked disagreement
with the legislation, but | agree with the principle
that the settlement agents ought to be able to do
simple transactions, because it has been proved
that they are able to do so.

I have no objection to that, provided safeguards
are included. Firstly, there are not sufficient
safeguards, and, sccondly, there is clearly no
coverage for this conflict of interest; and then the
Minister went ofl into a NMight of fantasy which
really could be explained by the time or his lack
of knowledge of the issue. We are not told what
the code of conduct is. Why should we pass
lcgislation which is dependent on the code of
conduct when the Minister will not tell us what
the code of conduct is? 1 do not think he knows,
He has not the slightest inkling of what it will be.

The Minister has told us of the wonderful
benefit this will be to the pocket of the consumer,
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but he does not have the slightest idea of the scale
of fees which will be promulgated under the
legislation. Is he seriously saying the consumer’s
interest  will be carefully protected by this
Government; that it is quite happy to promulgate
one set of fees which are the minimum fees
solicitors can charge; and that the same
Gavernment will rush off and promulgate anather
set of fees which are the maximum that
settlement agents can charge? That is cither a
case of the Government being absurd or a case of
the Minister being absurd or else his just not
knowing. The Minister does not know what the
scale af fees will be. He has demonstrated thal. If
he does not know, how can he say the fces will be
cheaper?

The Hon. G. E. Masters: | said it is cheaper at
this time.

The Hon. PETER DOWDING: What has that
to do with Lhe price of eggs?

The Hon. G. E. Masters: That is one reason
that people use setilement agents.

The Hon. PETER DOWDING: Is the Minister
suggesting he will promulgate a list of fees which
will be less than the minimum that solicitors are
allowed to charge for exactly the same
conveyancing? For once the Minister will not
reply, and | do not blame him. As the Hon. Joe
Berinson has pointed out, the solicitors’ scale of
fees is a minimum and a maximum.

The Hon. A. A. Lewis: So you made a bit of a
mistake.

The Hon. PETER DOWDING: [ would not
put it that way; | would simply say that anybody
with the slightest brain in his head who knew
anything about the subject would have understood
that. 1 assume members opposite would fall into
that category and would understand that the point
1 was making was for emphasis.

The Hon. P. H. Wells: | gather you received
wrong advice from your counsel.

The Hon. A. A. Lewis: Obviously Mr Berinson
knows something about it, but you know very
little.

The Hon. PETER DOWDING: | am doing
very well.

The Hon. A. A. Lewis interjected.

The Hon. PETER DOWDING: We have seen
the mirth of one of the honourable twins
opposite—Mr Wells. What about his Gemini,
with his intimate knowledge of how settlement
agents operate, telling this House a little about his
point of view?

In my view the Minister has not answered a
major point about Lhe legal aid scheme. He
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cannot pretend that the loss of up to 1 million is
a small matter. He did not answer that at all; and
perhaps the people in the corner who are sending
him notes do not have a clue, either.

The Hon. G. E. Masters: What a silly
statement that is.

The Hon PETER DOWDING: Let the
Minister answer the question. Where is the money
to come from under this Bill? If Mr Lewis had
read clause 96 of the 1976 Bill which was
introduced with full cnthusiasm [from the
appropriate Minisier, he would know it was
specifically writtien into that Bill. Has the
Minister got a copy of that Bill?

The Hon. G. E. Masters: | am dealing with the
Bill belore the House.

The Hon. PETER DOWDING: The Minister
buries his head in the sand and ignores the fact
that this measure will cost the taxpayers money,
because it will have to come from some source.

It is thoroughly obvious the Minister is dealing
with the Bill and he does not know Lhat the clause
in point has been omitled from it. He cannot
cxplain why the Bill does not comain that
provision, nor can he cxplain from where the
money will come for Lhe legal aid scheme. | am
sure people such as the Hon. Tom Knight, who
has a genuine interest in the consumer, are
cqually concerned about that aspect of the
measure. The Hon. Tom Knight put forward his
opinion in this House of Review, and he put
forward a genuine case lor the consumer. But the
Hon. Sandy Lewis, the Hon. Phil Pendal, and the
Minister thought it was a giggle and 1ook not the
slightest note of the various points he made. The
Minister should take note of the fact that this Bill
will not save the consumer money at all, and it is
the consumer and the taxpayer who will be out of
pocket because the Minister does not know why
clause 96 of the old Bill has not been included in
this one.

I say we all ought to know the reason for that.
If members opposite have the sfightest pretence of
this being a House of Review, they will want (o
know the reason for that before the Bill is passed
through all stages. Therefore | hope they will
support the proposal for the appoiniment of a
Select Commitiec.

THE HON. L G. PRATT (Lowcr West) [12.06
a.m.}: | risc to make onc comment. Members of
the Opposition have been criticising the Minister
because he has not been able to tell them what
will be the code of ethics for this industry. The
Mimster ecarlicr said this would be one of Lhe
responsibilities of the board; that is, to set up the
code of cthics. We sce that clause 5 cstablishes

the board, and clause 8 deals with its
responsibilities, one of which is to advise the
Minister. How on earth can we possibly expect a
board, which cannot be set up until the Bill is
passed, (o tell the Minister at this stage what will
be the code of ethics it will draw up after the Bill
18 passed? That is absolute, complete, and utter
nonsense.

THE HON. TOM KNIGHT (South)
[1207am.]: [ cannot support the motion.
However, [ point out that 1 voted against the
second reading, and [ believe my vole was
audible. | did so because | am disappointed wilh
the facL that the Government and the Minister
are not prepared to consider an amendment to
this Bill by adding one or other of the two clauses
I supgested. Let us po back to the 1976 Bill,
which has been bandied about tonight sa much.
Let us turn (o page 1851 of Hansard of Tuesday,
17 August 1976, and read the second reading
speech of the then Minister for Works, in which
he said—

The Bill has provisions to ensure that
settlement agents are completely independent
of land agents, legal practitioners, and
financc brokers. For example, a land agent,
land salesman, legal practitioner or finance
broker whe stands in a “prescribed
relationship™ 10 a settlement agent must not
receive any reward or fee for referring any
business to that agent. If such a relationship
exists, he must not procure the execulion of
any document by which a person authorises a
seitlement agent Lo act. If a prescribed
relationship exists between a land agent or
land salesman and a sctilement agent, the
selllement apent is not entitled 1o receive any
fee for his services in respect of a land
transaction ncgotiated by the land agent or
land salesman.

Further on, he said—

One point of interest in this connection in
the Bill is that, if the land transaction has
becn negotiated by a land agent, the
functions of the settlement agent must not
include adjusting the rates and taxes unless
that lunction is delegated to him by the land
agent, and paid for by the land agent. This is
because the Land Agents Act places this
responsibility on the land agent, and the
REIWA fixes the commission to take this
tnto account.

1 believe that a seiler of property should
not be obliged to pay twice for this service.

Thal is the point | have been trying to make all
night. Wc are a House of Review, and 1 have
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made a suggestion that could eliminate the
possibility of the appointment of a Selecl
Committee. The Minister should consider adding
one of the wwo proposed clauses. That would
satisfy me completely, and | am sure it would
satisfy the public.

| support the institetion of settlement agents; |
know them to be doing a good job. The only thing
| want 1o ensure is that the public we are
supposed to protect do not pay twice for a service.
The then Minister for Works, in moving the
sccond reading of the original Bill in the lower
House in 1976 pointed out Lhe facts and the
reasons that at that stage the Government felt the
provision was necessary. Why should there be a
change now? We are still here to protect the
public, and all | am saying is that people should
not pay twice for a service. | cannot support Mr
Berinson’s motion, but 1 do believe the
Government should reconsider the matter and
introduce an amendment to the Bill.

THE HON. H. W. OLNEY (South Metro-
politan) [12.10a.m.]: | can assure the Minister
that the proposed Select Committee is not
designed to overthrow the monarchy, nor to
advance the republican cause. Having got that
litile aspect out of the way, 1 want to deal with
two points which T feel justify the motion and will
justify the House agreeing 1o it.

Much has been made of the fact that a draflt
Bill was circulated 1o interested organisations and
members of the public back in June or July of
1980; and we now have brought before the
Parliament a Bill which apparently has taken into
consideration the representations made in
response (o the invitation extended to the various
bodies concerned. [ would suggest that the
Government should tell us to what extent it has
taken account of the representations, because,
after all, a Bill was circulated which purported to
be the Bill the Government was going o produce
and yet when it introduced the Bill it was in a
different form. That has not been denied. In fact
the Bill may not be different in many particulars,
but T understand it is different in significant
particulars in respect of clauses 46 and 47.

| was not privy Lo the circulation of the Bill
back in June or July, but I suppase | could have
seen it had [ sought it out. However, the lact of
the matler is that we have not been told what
process of change occurred after the circulation of
the drafi Bill, and 1 suggest that is a very proper
thing for a Seclect Committee to investigate, to
ascertain why it was that the Bill produced in
mid-1980 needed 10 be changed.
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The other matter which has been commented
on on a number of accasions by the Minister was
the fact that | raised earlier this evening; that is,
that it is now Ffive years since a Bill was
introduced 10 regulate settlement agents. The
Minister seemed 10 draw some strengih from the
fact that it has taken five years for the
Government to come back with another Bill and
he has tried to extrapolate that 1o the extent of
saying “We have worked on it for another five
years.”

If i1 100k the Government five years to come up
with this Bill, its members must be slow learners
or something. The Government had a Bill in 1976
which was withdrawn without any real
explanation.

The Hon. Peter Dowding: It was better than
this one in many ways.

The Hon. H. W. OLNEY: Indeed it was. In
any cvent, it had a Bill which was withdrawn
after some debate. We now have a Bill which in
many respects is fundamentally different from the
previous Bill and we have been told nothing as to
why it should be different. All we have been told
is that it has taken five years to get it to this form.
That is no explanation. I would have thought the
Government would be ashamed of having left the
matter stand over for so long, if it was so
important as Lo warrant the introduction of a Bill
in 1976. It is still important now that we have a
decent sort of law rather than something which is
half-baked.

I support the move for a Select Committee.

THE HON. R. G. PIKE (North Metropolitan)
[12.15 a.m.]: Mr Deputy President—

The Hon. Peter Dowding: Now we will hear
something!

The Hon. R. G. PIKE: We hear these
comments from the Hon. Peter Dowding and the
so-called legal eagles; but 1 rise 10 point out 10 the
Hon. Peter Dowding and 10 the Hon. Howard
Olney, with a degree of trepidation since ] am a
non-legal eagle talking to legal eagles, that clause
82 on page 65 provides—

82. The Board may, with the approval of
the Minister, make rules prescribing a code
of conduct flor settlement agents.

I 1that clause is read in the light of the
Interpretation Act, it means that the code of
conduct, and the rules and regutations to be
prescribed, about which members opposite are
becoming so concerned, are not a ministerial fiat,
as it appears 1o be, and as the Opposition has said
il is; but in fact they must lie on the Table of the
House flor 12 sitting days, as regulations do; and
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the detailed regulations and the detailed code of
conduct will be subject to review or alieration by
this House. That is precisely what the
Government set oul to do in the first place.
Therefore, 1 oppose the motion by the Hon. Joe
Berinson.

I suggest that the legal cagles reread the Bill,
and go back to their law books.

The Hon. Peter Dowding: That is just rubbish.

Question put and a division laken with the
following result—
Ayes 7

Hon. R. Hetherington
Hon. H. W. Olney
Hon. F. E. McKenzic
{ Telfer)

Hon. J. M. Berinson
Hon. J. M. Brown
Hon. D. K. Dans
Hon. Peter Dowding
Noes 19

Hon. Ncil Oliver
Hon. P. G. Pendal
Hon. W. M. Picsse
Hon. R G. Pike
Hon. |
Hon. P H Wells
Hon. R. J. L. Williams
Hon. D. J. Wordsworth
Hon. Margaret McAleer

{ Telicr)

Hon, H. W. Gayfer
Hon. Tom Knight
Hon. A. A, Lewis
Hon. P. H. Lockyer
Hon. G. C. MacKinnon
Hon. G. E. Masters
Hon. Tom McNeil
Hon. Neil McNeill
Hon. [. G. Medeall
Hon. N_ F. Moorc
Pairs

Nocs
Hon. R. T. Leeson Hon. N. E. Baxter
Hon. Lyla Elliott Hon. W. R. Withers

Quecstion thus negatived.
In Commuittce

Ayes

The Deputy Chairman of Committces (the
Hon. R.J. L. Williams) in the Chair; the Hon. G.
E. Masters (Minister for Fishcrics and Wildlife)
ir. charge of the Bill.

Clauses 1 1o 26 put and passed.

Clause 27: Grant
person——

The Hon. H. W. OLNEY: This is the clause
that scts aut the qualifications for the licensing of
a seltlement agent. It will be seen that under
subclause (1) the applicant must be of or over the
age of 18 ycars; a person of good character and
repute; and a fit and proper person to hold a
licence; he must have sufficicnt material and
financial resources 10 cnable him 1o comply with
the requirements of the Act; he must be ordinarily
resident in this State; and he must understand
fully the duties and obligations imposed by the
legislation on scttlement agents. There is nothing
in the subclause to indicate any academic or other
qualifications.

Subclause {2) provides that the term “fit and
proper” includes—

.being qualified in accordance with

Schedule 1 to this Act subject to the savings

of licence to a natural
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and exceptions provided thercin  and
clsewhere in this Act, but nothing in that
Schedule shall derogate from the discretion
conferred on the Board by subscction (1) in
the granting of a licence.

MNotwithstanding what may appear in schedule |
about qualifications, the board will have an
absolute right to license anyone it considers is
over 18, of good characier, has sufficient finance,
is ordinarily resident, and understands the dutics
imposed by the Bill. The board will have no
obligation to ensure that an applicant has
knowledge of the practice of settlement agents. |t
will have no obligation 1o ensure that the licensed
person has any knowledge of the operations of the
Transler of Land Act or the other Statues that
apply. 1t will have no obligation to cnsure that the
applicant understands anything, apart from
undersianding fully the duties and obligations
imposed by the Act. That relates, amongst other
things, o account keeping, auditing, and other
requircments in the propesed Act.

This Bill is very thin indeed as far as it will
permit the board 10 allow the licensing of
settlement agents. Over a long period of time, a
process has developed under the Real Estate and
Business Agents Act whereby registered agents
arc required to have a prescribed form  of
academic qualification. They lake a course; and
to a large cxtent their registration is dependent
upon that academic qualification. Therc is no
such requirement here.

In the last five ycars, if the Government had
been thinking about this, it might have
cstablished a course at Perth Technical College to
qualify sctilement agents, or to provide an
academic basis for their qualifications from the
starl.

The Institutc of Legal Execcutives is another
paralegal profession or occupation. It has been
aclive in recent years; and it has organised a
diploma in legal studies which is available to the
communily now. 1 know that a numbcer of
settlement agents alrcady hold a diploma in legal
studics. Some of the things covered in thal course
would be appropriate for a scitlement agenl.

It is all very well for the Government to say
“Well, we will scc how this operates. The board
has not been sel up yet so it cannot do anything.”
If the Government has been seized of this problem
lor five ycars, surely it could have done something
about prescribing an academic qualification so
that the pcople alrcady in business could have
gained their qualifications over the fast five years,
particularly since 1976.
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This is an indication of the attitude of the
Government. It has produced 96 pages of
legislation: but in the most crucial clausc of them
all it has not managed to provide any real
guarantce that the public will be served by pecple
whao are adequately qualified.

The Hon. G. E. MASTERS: The clause
indicates quite clearly that the board necds to be
satisficd. Schedule | provides for a person who
has had two ycars™ experience and underiakes a
writien examination and an oral examination, or
who has had flive years’ expericnce. Five years'
experience in the settlement agency business
would be adequate to cnable o persen 10 carry out
the conditions imposed by the Bill.

The Hon. Peter Dowding: Thal is just silly.

The Hon, . M. Berinson: Not if he has been
conducting his business illegally.

The Han. G. E. MASTERS: After three years,
therc will be a prescribed examination, or five
years’ expericnce. Thal would be adequate to
enablc a persoff 1o carry out the duties under this
Bill. That would protect the public.

The Hon. J. M. BERINSON: The Minister’s
answer is predicated on scttlement agents with
live years’ experience of having engaged in illegal
practices. Otherwise, they would have had no
experience during those five years in the specilic
arcas of conveyancing work which arc listed in
schedule 2. They go beyond the ordinary
conveyancing aspects that scitlement agenis can
atlend to legally now. Thal is the short answer. I
is apparcnt to me Lthat thc Minister still cvades
the conclusion to be drawn lrom that.

The Hon. H. W, OLNEY: The Minister has
missed the point of my carlicr comments. If he
looks at line 25 and thosc lollowing, he will find i1
is stuted—

.but nothing in that Schedule shall
derogate from the discretion conferred on the
Board by subscction (1) in the granting of a
licence.

What the Minister is saying is that,
notwithstanding what is in the schedule, the board
may grant a licence, if it decides_to grant a
licence. That is the objection | raised. Il 1 have
misundersiood  those  words,  cither | am
stupid—which could be righi—or the wards are
not sufTicicntly clear.

It coutd also mean the Minister is wrong. I the
words arc nol clear to members reading them in
Parliament, | suggest they will not be clear o
citizens oul in the street, s it intended that the
last four lines of subclause (2) really confirm the
absolute discretion of the board to grant a licence

1805

on any occasion il is satisflied thal paragraphs (a)
1o (e} in subclause (1) have been complied with?

The Hon. G. E. MASTERS: | believe schedule
| sets out what will be required. That is how it is
intended to be rcad and that is what it means.
When we arc talking about the board tooking at
the qualifications which will be required, we must
realise they will also take into account fit and
proper persons.

In exceptional circumsianees Lhe board will
have discretion, but schedule 1 sets out clearly to
the board what is required of it and the scttlement
agenls  will nced to conform with Lhose
requirements belore they obtain their licences.

The Hon, PETER DOWDING: The Minister
keeps saying this over and over again and it is jusl
not on. I the last words of that clause arc not
necessary and the Minister does not believe—on
what basis he does not 1ell us—they will cver be
operated on, why are they included? If the words
mcan anything, they give the board the discretion
to ignore any professional qualifications. A bloke
who has scrved for five years and who has been
honest in obeying the law will nol have any
experience in the areas in which the Minister is
saying his five year’s expericnce fit him to
perform.

Clause put and passed.
Clause 28 put and passed.

Clause 29: Gramt of licence to body
corporale—

The Hon. PETER DOWDING: | am
concerned aboul this clause and 1 draw the

attention of mcmbers to clause 65(2). It strikes
me that, in drawing the analogy with solicitors,
one of the major rcasons there has been a
criticism of the move 1o incorporate solicitors is
that it changes the obligation structure that
members of the public have with a solicitor—the
rcliability of a solicitor and his obligation 1o
perform his duty professionally rests on his
shoulders and properly so.

The amendment provides for incorporated
bodics to hold licences, but does not give the
dircctors, managers, and sccretaries  the
responsibility, except in clause 65. In all other
respects, apart {rom the provision which deals
with trust accounts, who does the ordinary man
in the streel sue? Docs he sue the $1 company
which Lhe agent has formed? [f he has run away
with a trust account and there are deals in which
he has been negligent, a person can sue only the
licensee. which is the body corporate and is quite
different in i1s obligations from those of the
individuals who are responsible.
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1 am disappointed the Minister thinks it is it
that clause 65 should refer to only one portion of
those professional obligations. A scctional interest
is pouring advice inte the Minister’s ears and he
has neglected what ought to be an ongoing
professional obligation of the people involved.

The Hon. NEIL OLIVER: 1 assume this
legislation will be comparable with the situation
in regard 1o real estate agents’ licences and
builders’ registration licences. In those cases,
according to the regulations, when an application
is lodged on behall of the individval as a
representative of a body corporate, that person
takes on complete responsibility.

The Hon. Peter Dowding: Where does il say
that in the Bill? This is the onc we are debating.

The Hon. NEIL OLIVER: It is covered in the
regulations governing the registration of builders.

The Hon. Peter Dowding: It is not in this Bill.

The Hon. NEIL OLIVER: Neither is it in the
Builders’” Registration Act or the Real Estate and
Business Agents Acl.

The Hon. Peter Dowding: Why then is it in
clause 65?

The Hon. NEIL OLIVER: | will turn 1o that
when we debate it. As far as | am aware, the
intention of the Government in this Bill is similar
to that in the two Acts to which 1 have just
referred. There is power Lo make regulations, and
irrespective of the body corporate, the nominee is
rcsponsible all the way dowa the line.

The Hon. G. E. MASTERS: It is quite clear in
the Bill before the Committec that a body
corporate is made up of people who have to hold a
triennial licence and they have to be licensed lor
the purpose of settlements. The person who is in
bona fide control of that particular company
needs to be a licensed settlement agent and must
hold a triennial certificale. If a person is
agprieved he can go to the bona fide controller of
the business.

The Hon. Peter Dowding: And sue him for
negligence?

The Hon. G. E. MASTERS: That is where
their complainis lie.

The Hon. Peter Dowding: Where docs it say
that?

The Hon. G. E. MASTERS: It is quitc obvious
this is included in the Bill.

The Hon. NEIL OLIVER: Is it the intention of
the Government that, under the regulations, the
nominee or nominees of the body corporate must
indemnify the body carporate under any claims?
That is the position under the regulations of the
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Builders’ Registration Act and the Real Estate
and Business Agents Act.

The Hon. PETER DOWDING: In eight days’
time it will be 12 months since | was elected to
this place. 1t does not take long to learn that one
should not be interested in the intention of the Bill
or what the Minister believes the man around the
corner thinks; the important aspect is what is
contained in the Bill.

I challenge the Minister 1o point to the liability
imposed on the individual entrepreneur sheltering
behind the corporate veil other than in respect of
trust accounts.

The Hon. G. E. MASTERS: | was not quite
sure exactly what the Hon. Neil Oliver meant. If
he was talking about the person in bona fide
control, it is obvious he nceds a triennial
certificate to operate. He needs to carry fidelity
and indemnity insurance so the public are
protected.

The Hon. NEIL OLIVER: Just 10 take that
one step further, under the regulations there is a
requirement that a contract be drawn up between
the nominee or nominees and lodged with the
board and approved by it. That contract
indemnifies the company. Those provisions are
contained in the regulations which refate to the
Builders’ Registration Act and the Real Estate
and Business Agents Act. Is that the intention
behind this legislation?

The Hon. G. E. MASTERS: The requircments
in regard to indemnity and fidelity insurance are
contained in the Bill. Whatever the regulations
say, it will be required that anyone who operates
as a real estate agent must comply with these
pravisions.

In reply to the comments made by the Hon.
Pcter Dowding, 1 point oul he would know that a
person in bona flide control of a branch operation
or company operation can be sued in a court of
law.

The Hon. Peter Dowding: For negligence in the
company?!

The Hon. G. E. MASTERS: He can be sued if
he behaves improperly. A person can sue a
company in a court of law.

The Hon. PETER DOWDING: The Minister
either does not have a clue about the siluation or
he is being advised badly. Il the corporation is the
licensee and i1s servants are negligent, who docs
one suc? One can sue the servants, but they may
not be worth powder and shot. One can sue the
corporation for ncgligence and it may not be
worth powder and shot; but ane cannot get to the
principals.
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The Hon. Neil Oliver: You are wrong.

The Hon. PETER DOWDING: The Hon. Neil
Oliver can continue to say [ am wrong, but no-one
will 1ake the slightest agtice of him, because he
does not know whal he is talking about.

The Hon. Neil Oliver: You are wrong.
Several members interjected.

The DEPUTY CHAIRMARN (the Hon. R, J.
L. Williams): Order! This debale will be
conducted on traditional lines. There is not geing
to be running conversations across the Chamber. |
have warned the Chamber on previous occasions
when | have been in this position and [ will warn
il again: A proper debatc will take place whilst |
am in the Chair and | regard all interjections s
disorderly.

The Hon. PETER DOWDING: Some
interjections are just plain stupid and that one
from the Hon. Neil Oliver falls into that category.

The member may go on saying 1 am wrong, but
| happen to know a little aboul the law. | may not
be a mastermifid, but [ would say [ know
marginally more aboul the matter than does the
Hon. Neil Oliver. 1 have a view which he does not
share. | say someone can hide behind the
corporate veil. In this clause there is no obligation
on the principal. If the Minister says there is an
obligation on the principal, would he please
terminate this debate by pointing that out in the
Bill?

The Hon. G. E. MASTERS: The person in
bona fide control of the corporatc body is the
holder of the certificate. If the company does not
hold a current tricnnial certificate it cannot
operate. If the person in control of the
company—the principal of the company—does
nol hold that certificale then obviously he or she
can be sued for a misdemeanor.

The Hon. Peter Dowding: Or negligence.
The Hon. G. E. MASTERS: That is correct. [f
a person was hard done by because of defalcation

or improper conduct the insurance would cover
the situation. That is what il is all aboua.

The Hon. Dowding: You
understand it.

Peter don’t

Clause put and passed.

Clauses 30 to 33 put and passed.

Clause 34: Conditions on licences and Lriennial
certificntes—

The Hen J. M. BERINSON: Again | will join
the dcbate briefly 10 ask a question for
information only. It relates to the nature of the

requirement for professional indemnity and
Mdclity insurance. | think a general understanding
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is that these insurances are 1o be mandatory, but
the way that is arrived al appears 10 me to be
circuitous and, at worst, uncertain.

Clause 34 (2) indicates the board “may grant a
licence . . . subject to such special conditions as it
thinks fil, and without limiting the generality of
the foregoing any of those conditions may. ..
relate 10 the holding of a policy of indemnity . ..
or fidelity insurance in a specified amount..." ]
stress the word “may” and wonder whether it
should not be, given the desire for mandatory
cover, “shall™.

The only way one can arrive at a mandatory
requirement so far as | can see in vicw of the
reading of clausc 34 is by calling in the aid of
clause 35 which cmpowers the board o arrange a
master policy agreement. If it proceeds to arrange
such a mastier agreement clause 35(3) provides
that the indemnity shall extend to $250 000 for
cach claim and subclause (6) requires that each
licensee shall at all times remain insured under
the master policy agreement. However, looking Lo
the beginning of clause 35 1 find there seems to be
no mandatory requirement on the board itself 10
provide such a master policy.

Indeed, the clause starts with the words *“*The
board may, from time 1o lime, make
arrangements” for these types of insurance. |
therelore simply put Lo the Minister Lhe question:
Should not the word “may” either in the
preamble to clause 34(2) or clause 335 read
“shail” in order that there is no doubt these
policies one way or another will be obligatory
upon licensces?

The Hon. G. E. MASTERS: My dcfinite
undcerstanding of the Bill is that there will be a
requirement for professiona) indemnity and
fidelity insurance. Certainly a discretionary power
will be held by the board. It is stated in clause
34(2) that the board may granti a licence or renew
a ftriennial certificate subject lo such special
conditions as it thinks fit. The clause then goes on
to say that those conditions refer to the holding of
a policy. What [ believe is intended is that when a
person and company are regarded as one entily
there would not need to be a separate policy.

A person with a triennial certificate is required
to take out the insurance, ar a company operating
under a triennial certificate is required 10 take out
the insurance, not both. This is where the
discretion would lie.

The Hon. J. M. BERINSON: With respect,
that cannot be right. Once there is a master
policy, clause 35(6) (b} requires that each
licensee shall at all times remain insured under
the master policy agreement, and the term
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“licensee™ if | understand the position correctly,
includes personal and corporate licensces. The
result of that is that both types of licensee would
in fact require 1o be insured provided this master
policy came into existence. The question | raised
before really rests on the difficulty that the Bill
does not seem 10 require positively that the master
policy agreement come into existence, and clause
34 expresses the point that it is a matter for the
board’s discretion,

The Hon. G. E. MASTERS: Clause 35 states
“The board may, from time o time, make
arrangements for or in respect of a master
policy.” 1l may be at one time or another that the
board cannot do that, and operators would be
required to take out the insurance singularly, The
board, however, may from time to time take oul
block insurance. Il that occurred then thosc
people in the industry would be covered, and, il
not, they would have 1o be covered separately.

The Haon. J. M. BERINSON: The Minister
must be wrong again because if a master policy
agreement docs not comc into existence as he
suggests there is no obligation on the licensee 1o
take out any insurance policy. That arises directly
from the words in clause 34(2) which mean what
they say; and that is, the board “may” require the
holding of an insurance policy, not “shall”. We
have really gone round a complete cirele and
returned 10 my starting point which was that in
ncither clause 34 nor clause 35 is there any
combination of provisions which mean insurance
ol both these kinds will be mandatory on all
licensees.

At both crucial paints il is lefl ta the board's
discretion. That was my starting point and it
seems | have returned Lo it. Perhaps the Minister
will clarify these issues or agree that onc or other
of these words “may” should be replaced by the
word “shall”. | ask him to consider 1hat simple
proposition.

The Hon. G. E. MASTERS: As | understand
the situation—it seems faicly clear upon
consideration—the board may take out a fidelity
or indemnity insurance policy on behalf of
setllement agents and, if they do not cover
themselves, the board can revert 1o clause 34(2).

The Hon. J. M. Berinson: How do you know it
would?

The Hon. G. E. MASTERS: It is obvious.

The Hon. J. M. Berinson: It is nccessary
obviously to put it in the Bill,

The Hon. G. E. MASTERS: Throughout the
sccond reading speech and the Bill it is quite clear
the intention of the legislation is that it is
incumbent upon the board to take out indemnity
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and fidelity insurance. The member must
understand the board has Lhat responsibility.
However, it can take oul that insurance policy as
block coverage for agents, or agents will carry it
singularly.

The Hon. J. M. BERINSON: 1
amendment—

Page 30, linc 24—Delete the word “may™
and substitule the word “shall™.

The Hon. H. W. OLNEY: [ support the
amendment. It scems quite clear in clauses 34 and
35 that the Bill provides allernative discretions
which the board may exercise. It may do one
thing and it may do another; it is not required Lo
do cither. As the Minister said in the second
reading speech, it is the Government's intenlion
that there be compulsory insurance as Lo
professional indemnity and fidelity. Nothing in
this Bill will ensure that that event will happen
necessarily. 1f the Minister says that of course the
board will take out the insurance because he said
sa in his second rcading speech then 1 believe he is
failing this Parliament in bringing forward a
Statute in this form.

I am not sure whether the Minister has said
some power is vesled in the Minister 1o dircet the
board 10 ensure insurance coverage is taken out,
but even so il there were such a power | have not
noticed it. We have no guarantee that the very
justification for this legislation—Lhat insurance
against prolessional negligence to the sum of
$250000 far cach claim—will be applicd. The
whole basis of the Bill is dependent wpan these
clauses. We have no guarantece that cither
discretion will be exercised.

The Hon. PETER DOWDING: This matter
comes back to the point 1 made earlier that we
have no guarantec that a corporate licensee will
have anything worth suing for negligence because
neither clause 34 nor clausc 35 requires there Lo
be professional indemnity and lidelity insurance.
The indemnity scheme refers anly to defalcations
and nol negligence, and defalcations relate to
people running away with the loot. | ask members
to refer 1o the definition in the Bill.

It is complete and utter nonsense 10 say Lhe
board will do the right thing. Unpalatable as it
may be, the Minister must realise that in a
corporate situation no individual would be in the
firing line; no individual would have his
reputation at risk. The board would not be able 1o
assist consumers. The board may not do that
which the Minister who thinks he knows what he
is talking about believes it should do.

The Hon. G. E. MASTERS: We must
recognise this Bill is a new piece of legislation

move an
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being established. Certainly the board has a
discrction, and | belicve it must consider methods
of carrying insurance, and the mcthods of
obtaining insurance and making sure pcople will
be insured. 1 believe the discretionary power is
necessary at 1his stage.

| say again, that quite obviously the operation
of the board will be such that there will be
adequate insurance cover, but there must be some
sort of discretion. We cannot tic il down morc
than that. | urge members to support the clause
as it stands.

The Hon. G. C. MacKINNON: Could | ask
the Minister a guestion, because [ am getting a
little confused myself? Would there be any
substance in my idea about subclause (6) which
appears on page 327 It reads as follows—

(6) Where the provisions ol this section
apply—

(a) the Board shall nol grant or renew

a triennial certificate unless the

applicant is insured in accerdance
with this section:

The Hon. Peter Dowding: But it does not have
10 be a master policy, you see.

The Hon. G. C. MacKINNON: But if it does
not. he does not have 1o advertise the policy.

‘The Hon. Peter Dowding: IT it does not operate,
clause 35 may not operate cither.

The DEPUTY CHAIRMAN (the Hon. R. J.
L. Williams): When these litile discussions have
quite finished, we will proceed.

The Hon. G. C. MacKINNON:
Sir, as far as | am concerned,
helplul discussion of the evening.

The DEPUTY CHAIRMAN: Would you
prefer that I leave the Chair?

The Hon. G. C. MacKINNON: 1 was just
poiating out from where the help was coming. |
will sit down and sce whether 1 rcceive more
helpfu! comments from the proper source.

The Hon. G. E. MASTERS: Clause 35(6)
would apply only where there is a masier policy.

The Hon. J. M. Berinson: Hear hear! Dead
right.

The Hon. G. E. MASTERS: So again | say
there has to be some sort of discretion in the other
area, bul that is where it happens.

! must say,
it is the most

Amendment put and a division taken with the
lotlowing result—
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Ayes 8
Hon. J. M. Brawn Hon. F. E. McKenzic
Hon. D. K. Dans Hon. Tom McNeil
Hon. Peter Dowding Hon. H. W. Olney
Hon. R. Hetherington  Hon. J. M. Berinson
{Teller)
Noes 17
Hon. H. W. Gayfer Hon. Neil Oliver
Hon. Tom Knight Hon. P. G. Pendal
Hon. A. A. Lewis Hon. W. M. Piesse
Hon. P. H. Lockyer Hen. R. G. Pike
Hon. G. C. MacKinnon Hon. 1. G. Praut
Hon. G. E. Masters Hon. P. H. Wells
Hon. l\c McNeill Hon. D. ). Wordsworth
Hon. 1. G. Medcalf Hon. Margarel McAlcer
Hon. N. F. Moore {Tcller)
Pairs
Aycs Nocs

Hon. R. T. Leeson Hon. N. E. Baxicr
Hon. Lyla Ellicu Hon. W. R. Withers

Amendment thus negatived.
Clausc put and passcd.

Clausc 35: Fidelity insurance and professional
indemnity insurance in respect of triennial
certificate—

The Hon. J. M. BERINSON: | draw attention
1o subclause (3) which provides thal minimum
insurance cover for each agent under a policy
clfected in accordance with subsection (1) for
fidelity insurance and professional indemnity
insurance shall be the sum of $250 000 for each
claim.

Again for clarification, 1 ask the Minister a
question in relation to the requirement for fidelity
insurance. If | understand the position correctly,
and on the assumption that a master policy
agreement has been effected, subclause (3) will
require that there be fidelity insurance in the sum
of $250000 for each claim. 1 link that with the
provisions of clause 95(1) which deal with claims
against the fidelity guaranmee fund, and provide
that the board may receive and settlc any claim
against the fund at any time afier the delalcation
in respect of which the claim arose has occurred.
etc.

I am left wondering whether the fidelity
insurance is meant to cover any area different
from defalcation; that is, fraudulent or wrongful
dealings apart from negligent dealings. If, in fact,
the fidelity insurance does not go beyond clause
95(1), one wonders what thc proposed application
will be of the considerable funds which will
accumulate in the fidelity guarantee fund.

It seems Lo me that claims against the fund
either would be restricted to fraudulent dealings
involving more than $250 000, or it is intended to
cover differcnt sorts of wrong-doings altogether. |
would imagine there would be relatively few
claims for more than $250000 in spite of the
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cxtent of the cover given 10 settlement agenis. |
imagine that most people involved in transactions
of more than $250 000 still seck 1he services of a
solicitor. As a result of that, it seems we will have
a large fund with a substantial income, and
nowhere to spend it.

The Hon. Peter
administering the Tund.

The Hon. J. M. BERINSON: Yes, and that
brings me to an earlier comment of the Hon.
Pcier Dowding that it might be appropriate 10 use
some of these funds for legal aid, when the
accurmnulation is in excess of that required for the
staled purposc.

The Hon. G. E. MASTERS: Fidclity insurance
for $250 000 will be for the normal operation of
sctilement agents, and when there is a problem,
that fund will be claimed on. Clause 95 deals
particularly with the fideiity guarantee fund. It
may happen that a settlement agent gocs out of
business or perhaps disappears and although there
is a claim against him, he has no insurance cover.
This is an extra guarantec.

Dowding: Except  for

The Hon. J. M. Berinson: Arc you saying there
could be claims apainst the fund where insurance
had not been taken ount?

The Hon. G. E. MASTERS: | am saying that a
person may have left the business, has no
insurance cover. and then a claim is made against
him. The fund could be used for that purpose.

The Hon. Peter Dowding: What sort of claim?

The Hon. G. E. MASTERS: A claim involving
that person.

The Hon. J. M. Berinson: Mol negligence or
fraud?

The Hon. G. E. MASTERS: Yes. 1t would take
a long time for that fund to build up into a
substantial amount like $250 000.

The Hon. J. M. Berinson: The solicitors’ fund
built up quite quickly.

The Hon. G. E. MASTERS: [ think it would
take some time. Il it does, the maiter will be
looked at. It is an added insurance to the
public—we could put it that way.

The Hon. PETER DOWDING: What aboul
the legal aid question? It was written into the
legislation last time that it would not detract [rom
the fidelity fund because the fidelity fund had
been fully topped up. The excess money is not
taken off uniil the fidelity fund is 1opped up.
What is the answer?

The Hon. G. E. MASTERS: We arc seltling up
a fund 1o protect the setlemenmt agents. | do not
know why anyone should be talking about legal
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aid. It is quite clear there will be fidelity
insurance, and this trust fund will be covering
people who cannot recover [rom ather sources.

The Hon. PETER DOWDING: That is not a
satisfactory answer. It was in the legislation
before; the same sort of provisions apply to other
trust accounts in other circumstances. Obviously
the Government thought il appropriate in 1976. It
is not a question of the Minister just saying that
the land agents would get the money. Unless the
Minister is predicling an enormous range of
defalcations with settlement agents, he cannot
have it both ways. Either the Minister believes the
fund will be so bereft of money because of
constant ¢laims of defaleation, or he has 1o
concede it will be constantly far and away in
excess  of reasonable need. Obviously the
Government thought that in 1976. What has
changed?

The Hon. G. E. MASTERS: The fact’it was in
the last Bill is not the subject of debate on this
occasion. A commitlce was cstablished to study
the matter and Lo make recommendations, which
are reflected in this Bill. To talk about legal aid
being covered by the legislation of three or lour
years ago is not relevant.

The Hon. PETER DOWDING: | know the
Minister is devoted Lo this committec and that he
docs not think there is any reason the Government
should depart from its recommendations. It is
notable the commitice did not have anyone on it
wha knew anything about legal aid. However, the
Minister knows something about legal aid and his
instructing Minister knows something about legal
aid, although he may not agree with it.

What | am asking thc Minister is, lirstly, since
obviously very carly on in the life of this fund
there is going 1o be a vast surplus, and since the
legal contribution trust fund has generated over
$1 million in a short space of time—

The Hon. 1. G. Medcalf: Not necessarily.

The Hon. PETER DOWDING: That is a silly
statement. The Attorney General knows it will
generate a lot of money quickly . Surely he is not
going to say “We will suck it and sce in two
years”. The Altorney General surely knows it
now,; he knew it five years ago.

The Han. |. G. Medcalf: 1 did not know it five
years ago, and | do nol know i1 now. [t is pure
speculation.

The Hon. PETER DOWDING: If the
Attorncy General reads clause 96 of the 1976 Bill
he would know it is a perfectly sensible
proposilion which relates 10 syphoning off cxcess
funds. It docs not take away the sccurity of the
fidelity fund.
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The Hon. [. G. Medcalf: All you are putting is
a perfectly sensible speculation.

The Hon. PETER DOWDING: We want 10
know why it has been removed from the
legislation. All the Minister can mouth is that the
committee has recommended it, and all the
Attorncy General can say is it is speculation. We
arc entitled to know why it has been taken oul.

The Hon. G. E. MASTERS: This Commitiee is
entitled to talk about the Bill before us now,

Clause put and passed.
Clauses 36 to 45 put and passed.

Clause 46: Functions of a real estate scttlement
agent—

The Hon. PETER DOWDING: This is another
example where the Minister cannot simply say
"The committee told me it was a good idea.” He
surely musl use his own knowledge of the frailties
of human behaviour. If he has not had any
expericnee of that in his political life, he can have
a pecp al the Door to Door (Sales) Act and see
the sort of frailties from which the State has
decided 10 proiect people.

Clause 46 (3){(a) and (b} contains no protection
because, as anybody knows, when somebody is
buying a house he will sign all the authoritics he
thinks necessary to complete the transaction. If
we are going 10 have that sort of unsavoury
arrangement, surely the people ought to have the
tight 1o opt out after a period of, say, seven days
when they have had a chance 10 give better
consideration and thought to their position.

| am not interested in political polemics or in
what the committee thought. | am using my own
intelligence and knowledge of human affairs and
my knowledge of other Statules to suggest we
apply some sort of holiday period.

The Hon. G. E. MASTERS: | am personally
interested in  the recommendations of the
committee. These people have put in a lot of work
on the Bill, and their advice has been most
valuable. Despite what Mr Dowding may say 10
the contrary, | think it is perfectly reasonable that
t should accept the advice of the committee.

I believe this provision will work quite well; in
fact, 1 have had personal experience of how well it
has worked. It saves the public money, generally,
and the public is fully protecied at all times. We
must bear in mind that agents who are carrying
out dual transactions on bchalf of both the
purchaser and vendor must operatc under the
conditions sct out in the Bill. That has proved to
be successful in the past and, provided all care is
taken. it will prove successful in the future.
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The Hon. PETER DOWDING: The difference
between the Minister's mental exercises and what
we are doing tonight is that this legislation is
being considered by a Committee of this House of
Parliament. | would have thought the Minister
would bring to bear some sort of objective reality
1o the situation, instead of telling us he is quite
content 1o go along with the commitice. If we are
all supposed 10 go along with the commitice, why
should we sit here at enormous expensc to the
laxpayer? Why nat iet the committee formulate
all the legislation? On analysis, that is as fatuous
a comment as the Minister’s comment.

Subclause (4) is patently impossible of
performance. [I someonc is drawing rcquisitions
on litle, drawing offer and acceptance forms, or is
acting for a purchaser and a vendor in relation to
those documents, how on earth can subclause (4)
be genuinely handled? I can be if we accept the
realities of the situation and the limitation on the
obligations of settlement agents; it cannot if we
step into this quasi paralegal conveyancing-clerk
activity.

The Hon. G. E. MASTERS: [ believe this is a
reasonable subclause. At this time, where a
matter becomes a matler of law, the settlement
agents are required to refer the matter 1o a person
of legal training and background. It is working
now, and | believe it will continue to work.

The Hon. Peter Dowding: It will not, because
you are giving them more powers.

The Hon. G. E. MASTERS: The same reasons
will apply.

The Hon. Peter Dowding: Why?

The Hon. G. E. MASTERS: It is a maiter of
interpretation and discretion. | am sorry the Hon.
Peter Dowding has such a poor opinion of those
involved in the industry; all he has done tonight is
denigrate them.

The Hon. H. W. OLNEY: | cannot help but
agree with the Hon. Peter Dowding that
subclause (4) makes nonsense of 1he whole Bill. {(
states—

(4) In arranging or effecting a settlement
referred to in subsection (1) a licensee may
perform the functions sct forth in clause |
(1) of Schedule 2 to this Act but in
performing any or all of those functions a
licensee shall not give or attempl to give
advice on a matter of law.

IT we look at the lTunctions conlained in the second
schedule, we see thal clause 1 provides for all
those functions. We could have the sitwation of a
member of the public going along to a person whao
is a licensed. registered, bonded settlement agent,
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who has insurance, and who has been declared 1o
be (it and proper, and the public thinks that here
is a person who is qualilied and competent 10
clfect a settlement.

Indeed, he searches a title, draws a transfer,
prepares requisitions on title, and all that sort of
thing, but he cannot say to his client “Everything
is right. The tille is ¢lcar and the rest of the
details are okay. The transfer is in order. You can
safcly pay out.” He cannot give any legal advice
at all. That being so under the legislation, the
public have no security: there is no guarantee that
a sctilement agent performing the dutics he is
required to perform, and obscrving the strictures
of subclause (4) will provide his clicnts with any
protection at all.

When things go bad, the sctilement agent
would simply say “The court has said the whole
traasaction is no good. Of course, | was not able
10 tell you that because 1 could not give you
advice on law. | am not liable in negligence. [ am
doing only what the Act says 1 must do. | have no
responsibility.” That is what it amounts to. The
Government is sctting up the appcarance of o
legitimate prolessional activity where there is no
real responsibility, and no protection to the
public.

The Hon. PETER DOWDING: Noat only are
thosc restrictions waived in respect of the activites
of settlement agents; also, they can even deal
under clause 1 of the sccond schedule with a
whole range of acuivities outside of Transfer of
Land Act land. The posiuon was clcarly sct out in
the 1976 legislation and no specific rcason has
becn advanced by the Minister flor a departure
from that provision. Clause 46(1) and (2) of Lhe
1976 Bill states as lollows—

46. (1) A licensee who holds a current
annual certificale may arrange or cffect a
settlement of any land transaction that is the
salc and purchase, lor a cash consideration
only—

That s very important, because we arc not
dealing with tcrms, or complex provisions as Lo
terms. Clausc 46 continues—
and of an amount not exceeding $100 000 or
such other sum as is prescribed, of land
under the Transfer of Land Act, 1893 tha is
zoned residental land in fee simple,—

All of this makes very good sense, because they
are the things which can be done in the absence of
legal knowledge and advice. [1 goes on 1o say—
not being the subject of a strata title—
That is specifically excluded by this commitiee
which. apparently, is the font of all knowledge,
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the cornucopia of all that is good in the Minister’s
mind. Clausc 46 continues—
—and not being an undivided share in land,
but only if the whole of the land being sold
and purchased is a lot or lols within the
meaning of the Town Planning and
Development Act, 1928.

(2) A licensce who holds a current annual
certificate may act for cither the vendor or
purchaser in a settlement rcferred Lo in
subsection (1) bul may nol act lor both
vendor and purchaser in that settlement.

That to me is cminently sensible. If the Minister
cannot give us a better reason for taking it out of
this  Bill than 1that the commiltce has
recommended in that dicection, he s not
performing his duty.

Clause put and passed.
Clauses 47 to 64 put and passcd.
Clause 65: Penalty for breach—

The Hon. PETER DOWDING: Clause 65
seems 10 me 10 be a very good clause. However, it
is noticeable that it is restricted to only one
portion of the Act. 1 refer members 1o the
wording of the clause. It is good common sense,
and is well drafied legislation. | have no crilicism
of the clause except 10 ask: Why does it relate
only to that division?

The Han. G. E. MASTERS: 1 bclicve |
answered (his carlicr. The person responsible or in
bona fide cantrol of a corporate company would
be liable. Tt is quitc obvious that is what is
intended, and that is what will happen.

The Hon. PETER DOWDING: 11 is distressing
that the Minister cannot think of anything useful
to say. This is a clause which should run through
the whole Bill. As | sought to point out to the
Minister—perhaps even Lhe committce did not
think af this—the fidelity lund deals only with
fraud or criminal acts; it does not deal with
ncgligence. The Government has not insisted that
cvery scitlement agent take out an insurance
policy. nor will the board be given authority Lo
insist in that direction. Therefore the public are
not protccted.

Clausc put and passed.

Clauscs 66 Lo 106 pul and passed.

Clause 107: Investment of moncys deposited
with Trust—

The Hon. PETER DOWDING: Because the
Minister is so obdurate in his refusal (o explain to
the Commitice why costly draltsmanship should
be thrown away as if the Bill comprised mere
picces of paper, the work that went into the 1976
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Bill involving 81 pages must have cost the
taxpayer a packet. The Minister is not prepared
to tell us why some changes were made. There is
nced for an explanation. Perhaps [ am naive, but |
would have thought the Minister would be open
and frank with this Chamber, and with (he
public—since we still have the Press here—but
that apparently is not o be so. The old clause 96
reads—

96. (1} The Board shall pay all moneys
resulting from investments made pursuant 1o
section 95 to the credit of an account called
the “Trust Interest Account™; and monceys in
that account shall, from time to time, as may
be prescribed, be applied—

{a) firsuly in payment of the costs and
expenses  of  administering  the
Trust, including the cost of cvery
audit pursuant to section 97:

(b) as 1w T(ifty per centum of the
balance 1o the Fidelity Reserve
Fund; and

(c) as o the ather fifty per centum of
the balance to the Law Socicty.

(2) All moneys paid to the Law Socicly
pursuant to subscction (1) shall be applied o
the Legal Assistance Fund cstablished
pursuant to Pant V of the Legal Contribution
Trust Act, 1967 for the purposes of that Part,
but in the application of those moncys
through that fund, the Law Society shall, if
and when it is practicable to do so, and
subject 10 proper provision for the
proportionale costs of administering that
fund, give preference 10 the provision of legal
aid to persons who arc in the class of persons
prescribed by subscction (3) for the purposes
of this subscction.

{(3) A person is in the class of persons
prescribed for the purposes of subsection (2)
i—

{#) hec, having appointed a licensee 1o
arrange or cffect seudement, is
seeking relicf against the licensee in
respect of matiers arising ont of the
acts and dcfaults of the licensce in
the performance of his lunctions;
and—

In other words, for those people who are siill
interested in the consumer and after the Minister
~ has insisted he will not discuss the matier with us,
this is 10 be directed towards people who have had
the raw prawn from the scttlement agency. That
scems 10 be an eminently suitable purpose for this
fund, but apparcntly those pcople will not be
assisted by this Minisier, the ogre of the Minister
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for Community Welfare, or this Government.
Paragraph (b) goes on io stale—

he is otherwise eligible to receive legal aid in
accordance with Part V. of the Legal
Contribution Trust Act, 1967.

Surely the Minister can tell us why it was not
thought appropriate to include that in the Bill. |
wanl the Minister 1o explain honestly why it is
that this money will not be used to help people
who have had a raw deal from the scttlement
agent.

The point | make is that the sectional interests.
who scem 1o have got the Minister by something
or other and persuaded him 1o run this Bill
through the Chamber anyway in the way he is
doing, are the very people who do not want the
ordinary man in the street 1o have the
wherewithal 1o challenge them in court.

I do occasionally subscribe to the conspiracy
theory of tife. 1t scems Lo be the only explanation
as to why the Minister has dropped this provision.

The Hon. G. E. MASTERS: The insurance
coverage—ihe fidelity and indemnity cover—is
adequate. Il we are going to debate the other Bill,
perhaps we should stay back. But the legislation
docs cover what we were intending it should
cover. We have the board’s fidelity guarantec
fund which we think is adequate. The situation is
adequately covered and the Hon. Peter Dowding
is just playing games.

The Hon. PETER DOWDING: This proves lo
me that the Minister does not know what he is
talking about. Why does the Minister think that
solicitors and doctors who arc sued have their
cascs go through court? It is not because they
want their names mentioned in the court, but
because the insurance companies take over the
defence of the claims, and they will not settle the
claims. If they scule them they will run the
litigant through the full gamut of the court
procecdings and perhaps seitle half-way through.
This is the experience of the ordinary man in the
street, time and time again. The Minister cannot
assume that because the man in the street has a
good claim it will be met from any sort of
insurance policy, whether it be an indemnity fund
or a private insurance policy. | am surc that is the
expericnce of all members.

| am suggesting legal aid ought to pet some of
these funds and that the man in the strect wha is
affected by these provisions ought to get that
assistance. The Minister is cither naive or silly if
he believes that because a person has a good claim
he will have success. [nsurance companics will run
a casc through a court and the litigant can have
no say in the matier. | am sure the Hon, Howard
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Olney, who has had wide experience in these
matters, will conlirm what | say, and confirm that
in workers’ compensation cases where there are
compulsory schemes, the insurance companics
always run the case through the courts.

It is precisely for that reason that this sort of
clause ought 1o be included in this legislation. | do
not care whether this was in the carlier
legislation; | ask the Minister why is it the case
that litigants who wish to claim will not get
assistance from the indemnity fund set up by
clauses 107 and 1087

Clause put and passed.

Clause 108: Application of moneys resulting
from investments—

The Hon. PETER DOWDING: [ do not sce
why the Committec should not have an answer to
my question: Why is it the case that people who
have claims against scttlement agents, whether or
not they be insured, and whether or not they are
in difficult pecuniary circumstances and are
cligible for legal aid, are not 1o be assisted by this
fund?

The Hon. G. E. MASTERS: Because it was not
considered necessary.

Clause put and passed.
Clauses 109 1o 126 put and passcd.
Schedule 1—

The Hon. G. E. MASTERS: There are some
matters 1 wish (0 refer to the Minister in another
place touching on this schedule.

Progress

Progress reported and leave given to sit again,
on motion by the Hon. G. E. Masters (Minister
for Fisherics and Wildlife).

ADJOURNMENT OF THE HOUSE:
SPECIAL

THE HON. L. G. MEDCALF (Metropolitan—
Leader of the House) [1.41 a.m.]: | move—

That the House at its rising adjourn until
2.30 p.m. loday (Wednesday).

Question put and passed.

[COUNCIL)

ADJOURNMENT OF THE HOUSE:;
ORDINARY

THE HON. I. G. MEDCALF (Metropolitan—
Leader of the House) [1.42 a.m.]: | move—

That the House do now adjourn.

The Hon. H. W. Gayfer: Litigation

THE HON. H. W. OLNEY (South Mectro-
politan) [1.43 a.m.): | rise with some reluctance
at this hour, bul neverthefess there is a miatier of
considerable importance to this House which
ought o be raised. Along with many other
members of this House, | was alarmed chis
morning to read a report in the Press of a certain
litigation which reflecied upon a member of this
House. It reflected upon him in a way which in
my opinion was quile unjustilied.

The DEPUTY PRESIDENT (the Hon. V. J.
Ferry): Order! 1 believe the Hon. Howard Olney
is referring to a matier which is being determined
by a judicial court, and that being the case [
believe the matter is sub judice and thercfore not
appropriate for discussion at this time.

The Hon. H. W. OLNEY: I am referring to a
matter reported in the Press and which arose in
the Full Court of the Supreme Court. However, |
do not wish 10 make any commenis which would
reflect upon the decision or in any way be relevant
1o the decision, but rather 10 the reporied conduct
of a Crown official who is reported to have said
things in those procecdings reflecting upon a
member of this House. 1 do not wish to dispute
your ruling, Mr Deputy President, and if you feel
I am out of order [ will bow to your ruling.

The DEPUTY PRESIDENT: | believe this
matter is yet to be determined and that a
judgment has yet 1o be handed down. That being
the case | believe it is not appropriate at this
moment to raise the issue.

Question put and passed.

House adjourncd at |.44 a.m. (Wednesday).
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QUESTIONS ON NOTICE

HOSPITAL
Boyup Brook

258. The Hon. W. M. PIESSE. 10 the Minister

263.

representing the Minister for Health:

(1) Has the documentation been completed
for the repairs and renovations to the
Boyup Brook Hospital?

(2) Havc tenders been called?

(3} i so, what is the closing date for
submission of 1enders?

The Hon. D. J. WORDSWORTH replied:
(1) and (2) Yes.
{3) 19 May, 1981,

R. TRAVERS MORGAN PTY. LTD.
Work in Western Australia

The Hon. F. E. McKENZIE, to the
Minister  representing  the  Minister  for
Transport:

{1) Has any work becen done by R. Travers
Morgan Piy. Ltd., or by any of its
associales or by others recommended by

iL, for—
(a) the Wesiern Australian
Government:

(b) its statutory authoritics;
(c) its instumentalitics; and
(d) any other source in the interests of
WA?
(2) I so—
(a) in what years was the work done;
(b) is the work still in progress; and
(c) what was the naturc ol the work?
(3) How much moncy has been paid to
thosc involved—
(a) in each year:
(b) still to be paid;
(c) when will payment be completed;
and
(d) what is the 10tal amount involved?

(4) Who made the recommendation for the
employment of the firms or persons
involved?

The Hon. D. J. WORDSWORTH replicd:

(1) (2) Not to the Minister's knowledpe:
(b) yes:

{c) not to the Minister's knawledge;

{d) work has been done on behalf of
organisations such as Railways of
Australia  and the  Australian
Railways Rcesearch and
Development Organisation, but the
Minister cannot give details as
these prajecls arc matters between
the consultant and the client.

{(2) (a) to {c) Assistancec in the
development of a computer model
for the Southern Western Australia
Transport Study, jointly undertaken
by the Commissioner for Railways
and the Director Generat  of
Transport—1975-76 and 1976-77.
The work is complcte.

Assistance in the development of a
computer model for the Director
General  of  Transport’s  “Perth
Transport 2000 study—1979-30
and 1980-81. The work is completc.
(3) (a) 1975-76 $ 6774.19

1976-77 $34 122.58
1979-80 320 827.55
1980-81 $36 639.15;

{b) nil;

(¢) not relevant;

{d) $98 363.47.

(4) In both cases R. Travers Morgan was
recommended by the study tcam leader,
1o be the permanent head responsible lor
the studies.

EDUCATION: HIGH SCHOOL
Willetion

The Hon. P. G. PENDAL, to the Minister
represcaling the Minister for Education:

| refer to proposals inveolving stage lour
of the Willetton Senior High School,
and ask—

(1) Why is it necessary to wait unli!
nmid-September before Lhis work is
put out to tender?

(2) As siage four involves two distinct
componcnts.  will  the  Mimster
consider giving immediale priority
in the 1981-82 capital works
programme  lo  the classroom
componeni?
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26

5.

(3) Would this not then allow the
clussroom  component  to  be
completed well before the 33-weck
time span intended for stage lour as
a whole?

The Hon. D. J. WORDSWORTH replied:

(1) Stage four at the Willetton Scnior
High School wiil be financed from
the  Swates  grants  (schools
assistance) funds for 1982, As
commitmenis against these funds
cannot be made until October 1981
no part of the building can be
commenced before that time.,

(2) and (3) A special effort will be
made 10 have the classroom
component  linished as carly as
possible within limitations which
might be imposed by building
design and contractural obligations.
So that classwork is not interrupted,
sufficient transportable classrooms
will be placed on site to cnable
usual timetabling arrangements to
be made.

FUEL AND ENERGY: ELECTRICITY
Power Station: Pilbara

The Hon. F. E. McKENZIE, o the
Minister representing the Minister for Fucl
and Encrgy:

(1) Does the estimate of $310 million for a
240 MW coal-fired power station in the
Pilbara arca include the cstimate of
$200 million for coal unloading
facilities?

(2) How much of the cstimale represents
interest during construction, and how
much  represemts  stafl housing
construction?

(3) What examples can the Minister quote
of HVDC transmission lines delivering
similar power over similar distances at
cquivalent costs?

(4) What construction costs of additional
power genecrating and transmission line
capacity in Lthc south-west were taken
into account by the Government when it
endorsed the HVDC transmission ling
proposal?

[COUNCIL]

266. The Hon. J.

The Hon. 1. G. MEDCALF replied:

(1) to(4) It is not possible to give a precise
answer (0 the member’s question as its
purporl and origin is not clear. If the
member will be more specific as 10 the
background and reasons for his question,
the Minister for Fuel and Encrgy will
try to assist him.

ELECTORAL: ENROLMENTS
Gascoyne, Kimberley, and Pilbara

M. BERINSON, 1o the
Minister representing the Chicl Sceretary:

(i) In  what year were the present
boundaries of the clectorate of Gascoyne
established?

(2) What was the cnrolment of that
clectorale in that year, and what
percentage did that enrolment constitute
of the enralment in the seats of—

(a) Pilbara: and
(b) Kimberiey;
in the same year?
The Hon. G. E. MASTERS replied:

{1) The Chief Sccrelary advises that the
boundaries of the north-west-
Murchison-Eyre arca were prescribed by
Act No. 48 of 1965 and the electorates
contained therein established in the
report of the clectoral commissioners
published on 21 July 1966,

(2) The enrolment of the Gascoyne district

was 2055.
This electoral population represented
109.25 per cent of the Pilbara clectorate
and 74.97 per cent of the Kimbericy
cleclorate.

HONEY

Price

267. The Hon. P. G. PENDAL, Lo the Minister

representing the Minister for Agriculiure:

(1) Has the Honey Board recenily affcred
beekeepers 48¢ a kilo lor their product?

(2) Is this figure substantially below that
which the keepers were  formerly
receiving?

(3) Upon what basis was thc new figure
struck?
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{(4) Is the Minister awarc of the fecling
among somc beckeepers and packers
that the indusiry would do betier
withoul the existence of the board?

The Hon. D. J. WORDSWORTH replied:

(1} to (3) The role of the Ausiralian Honey
Board is to set the minimum cxport
price of honey.

As of 10 April 1981 the export price of
all grades ol Australian honey was
reduced by $100 per tonne because of a
glut of honey on the world market
caused by a major release supplied by
China.

On 10 April 1981 the price of top-grade
honey was set at $840 per tonne and the
lowest grade at $700 per 1onne.

Prior 10 the drap in price Australian
honey exceeded that of—

Mexico by $180 per tonne
Argentina by $192 per tonne
China by $351 per tonne.
(4) No. | have not received any official
complaints regarding the activitics of the
board.

ELECTORAL: ENROLMENTS
Murchison-Evre, Kimberley, and Pilbara

268. Thec Hon. J. M. BERINSON. 10 the

Minister representing the Chief Sccretary:

(1) In what vycar were the present
boundarics of the cleclorate of
Murchison-Eyre established?

{2) What was the cnrolment of that
clectorate in that year and whal
percentage did that enrolment constitute
of the enrolment in the seats of—

{a) Pilbara; and
(b) Kimberlcy:
in the same year?

The Hon. G, E. MASTERS replied:

(1) The Chief Secretary advises that the
boundarics of the north-west-
Murchison-Eyre arca were prescribed by
Act No. 48 of 1965 and the eleclorates
contained thercin established in the
report of the clectoral commissioners
published on 21 July 1966.

{2) (a) and (b) The enrolment of

Murchison-Eyre was 2078.

This electoral population
represented 110.47 per cent of the
Pilbara cleclorate and 75.81 per
cenl of the Kimberlcy eleclorate.

QUESTIONS WITHOUT NOTICE
SETTLEMENT AGENTS BILL
Drafting

102. The Hen. PETER DOWDING, 10 the

Minister for Fisheries and Wildlife:

| refer to the committce which was
involved in the drafling of the proposed
scitlement agents Act. Who were the
people involved with the committee and
what were their  occupations  and
interests?

The Hon. G. E. MASTERS replicd:

I thank the member for some notice of
the question, the answer to which is as
follows—

The lcgislation was drafted in the
usual  way by Parliamemary
Counsel on instructions from the
Government through the Minister
and the departmental head. On an
informal basis various issucs have
been discussed with a small group
of qualificd persons the names of
whom will nol be disclosed.

POLICE

Foreign Servicemen: Arrest

103. The Hon. H. W. OLNEY, w the Auorney

General:

(1} Did be notice in this morning’s paper a
report of a United Stales serviceman
apparently having been arrested on a
charge and held in cusiody elscwhere
than in the normal facility?

{2) Could he say whether there are any
special arrangements which apply to
forcign servicemen whilst in this State?

(3) IfYes”, what are they?

The Hon. I. G. MEDCALF replied:

(1} | regret to say | did not sec that
particular notice in the Press.

(2) and (3) | am not aware of any special
arrangements, but | shall make some
inquirics and lct the member know.



